
The Family Law Review
A publication of the Family Law Section of the State Bar of Georgia – Spring 2019

Cultural Considerations in Custody 
Litigation in Our Diverse Community

ge
tty

im
ag

es
.c

om
/R

aw
pi

xe
l



The Family Law Review 2

By Leigh F. Cummings 
cummings@connellcummings.com

Editors’ Corner

By Randy Kessler
rkessler@ksfamilylaw.com

Editor Emeritus

Inside This Issue

From the Chair..................................................3 
 
Family Law Institute Agenda ...................... 4 
 
Cultural Considerations in Custody 
Litigation in Our Diverse Community......10 
 
Joint versus Sole Physical Custody: What 
does the research tell us about children's 
outcome? "Legitimate" Cause for  
Concern.............................................................18 
 
Spotlight — Victor P. Valmus...................... 23 
 
The 2019 Family Law Institute Sponsors to 
Date...................................................................25 
 
An Update from the Diversity Committee...26 
 
Jack P. Turner Award....................................27 
 
Joseph T. Tuggle, Jr. Professionalism  
Award.............................................................28 
 
The Impact of Patten v. Ardis on 
Grandparent Visitation in Georgia..........29 
 
Tips for Successful Mediation...................30 
 
Case Law Update..........................................32 
 
Federal Tax Law Changes for Businesses — 
The Impact on Family Law........................39 
 
A Tribute to M.T. Simmons, Jr..................42 
 
Trial Outline: Active Duty Service and 
Military Pension Division (Part 1)............44

This issue of the Family Law Review con-
tains many instructive articles on a wide 
array of family law topics and also high-
lights the upcoming Family Law Insti-
tute, which will be held at the Amelia 
Island Plantation on May 23-25. Addi-
tionally, some very special members of 

the Family Law Section are highlighted in this issue, includ-
ing a tribute to a former Family Law Section Chairperson, 
M.T. Simmons, who passed away in 2019; as well as articles 
showcasing recipients of the Joseph T. Tuggle Professional-
ism Award (Steve Steele) and the Jack P. Turner Award (Ned 
Bates); and, an acknowledgement of the outstanding work 
performed by Vic Valmus in preparing the Case Law Up-
dates in each issue of the Family Law Review. We are tremen-
dously fortunate to count these individuals as members of 
our Family Law Section.  

Lastly, thank you to all of the contributors for the quality 
content of this edition. Your efforts are appreciated! 

See you all at Amelia Island! FLR

I cannot believe it has been thirty years 
since my first FLI! It is amazing to see 
how far the section has come and how 
it has grown. One hundred attendees 
used to be considered a good turnout. I 
remain thankful to be associated with 
such a great group of lawyers and I look 

forward to continuing to share knowledge, experiences, 
war stories and laughter at this year’s Family Law Institute 
at Amelia Island and to enjoy and learn from the amazing 
speakers Ivory Brown has invited. Let’s enjoy each other’s 
company as we continue to improve our own practices and 
the practice of family law in Georgia. FLR
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It is time again for the annual Family 
Law Institute. Ivory Brown has worked 
tirelessly to bring us the best Institute 
yet. She has assembled a wonderful and 
accomplished selection of speakers and 
judges. Once again, Karine Burney has 
succeeded in raising the sponsorship dol-

lars that are so critical for the Institute every year. Without 
our generous sponsors we would not be able to enjoy the 
Institute that we all look forward to and love. Thank you to 
each and every sponsor. 

In keeping with recent traditions, Leigh Cummings and the 
Family Law Review Editorial Board have published this FLI 
edition of the Review just in time for the Institute. I hope that 
the knowledge it contains helps you in your daily domestic 
law practice. See you on the beach! FLR

The Family Law Review is 
looking for authors of new 

content for publication.

If you would like to contribute 
an article or have an idea for 

content, please contact  
Leigh F. Cummings at 

cummings@connellcummings.com.
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Cultural Considerations in Custody 
Litigation in Our Diverse Community
By M. Debra Gold
INTRODUCTION

	 America is, and always has been, a melting pot. Native 
Americans of numerous tribal affiliations populated the 
land long before it was explored and settled by the British, 
French, Spanish, Dutch and other immigrants to the “New 
World.” African Americans were brought here as slaves. 
The Asian and Pacific Islander population grew in the 
West. And, in the past century, Eastern Europeans, Latinos, 
Middle Easterners and other immigrants from various 
ethnicities and cultures have added to the cultural diversity 
that America enjoys today.

	 Historically, most ethnicities, religions and races settled 
in pockets throughout the country, as it was only natural to 
gravitate to people with whom they had a natural affinity 
and connection. However, with increased immigration, 
and a mobile society in pursuit of educational and job 
opportunities, many people have moved away from their 
culturally insulated communities into mainstream America, 
which has become a multi-cultural America. 

	 The U.S. Census Bureau recently published population 
projections which indicate that the “non-Hispanic White-
alone” majority American population is shrinking, 
especially in the child population.¹ By 2020, “non-Hispanic 
White-alone” children are projected to be in the minority.²  
And, over the next few decades, the Census Bureau projects 
that the “Two or More Races population”³  will be the 
fastest growing population. In fact, the Bureau projects that 
the numbers of children who are of “Two or More Races” 
will more than double by 2060, from today’s 5.3 percent of 
all children, to 11.3 percent in 2060.⁴  In Georgia, the “non-
Hispanic Two or More Race Groups” population under the 
age of 18 years increased from 65,117 in 2008 to 91,475 in 
2017.⁵  As statistics show, the American family is becoming 
more and more multi-cultural, multi-lingual and multi-
religion. 

	 What this means to family law attorneys, guardians 
ad litem, custody evaluators and judges is that race, 
ethnicity, religion and culture are important considerations 
in custody cases. Immigration and intermarriage among 
various cultures has turned mainstream America into a 
diverse place of multi-cultures. It follows that bi- and multi-
cultural divorces and child custody cases are becoming 
more common.⁶ Thus, cultural issues and considerations in 
custody cases have become another important dimension to 
an already multi-dimensional area of law. 

	 Custody and visitation laws, however, have not kept up 
with the growth of our multi-cultural society, and still do 
not appropriately address the issues encountered in family 
courts by litigants of various cultures different from “the 
norm.” In many states, including Georgia, standards are 

vague. The lack of good direction in the statutes, appellate 
decisions and court rules often lead to an implicit and 
unrecognized bias. Discrimination grounded in stereotypes, 
unsubstantiated presumptions and pure ignorance about 
cultural nuances often place litigants of different ethnicities, 
religions, races and cultures at a large disadvantage in 
family courts. The obstacles they face are multi-layered.

CULTURE’S ROLE IN CUSTODY AND VISITATION CASES

	 A child is a product of both parents, and is entitled 
to enjoy his/her cultural inheritance from both parents. 
Cultural identity is a deep-rooted and important part 
of the child’s development and identity. Cultural 
considerations must, therefore, factor into the child’s best 
interests determination, and special considerations must be 
incorporated into parenting plans. 

	 Merriam-Webster defines culture as “the customary 
beliefs, social forms and material traits of a racial, religious 
or social group; also: the characteristic features of everyday 
existence (such as diversions or a way of life) shared by 
people in a place or time.” 

	 Culture is the foundation for one’s world view. It 
is the rules, standards and social expectations within a 
group that govern acceptable behaviors, and give people 
a sense of right or wrong. Think of culture as a tapestry 
with interwoven strands that create its structure, and form 
the people within the structure. Our culture influences our 
values, attitudes, daily rituals and beliefs, as well as our 
behaviors and our interactions and relationships with others.  

	 Culture plays a large role in custody and visitation 
cases. Culture influences parents’ attitudes toward child-
rearing, concepts of fairness and perceptions of right and 
wrong. Family dynamics, relationships, communication, 
disciplinary tactics and other culture-specific behaviors 
are also heavily influenced by one’s background. Thus, 
attorneys, guardians ad litem, custody evaluators, 
mediators and judges must have a general understanding 
of cultural nuances, as they affect the best interests of 
the children. A family law professional who does not 
have an appropriate level of cultural competency may 
miss, ignore, over-emphasize or misinterpret significant 
issues, and risks inaccurate conclusions. Thus, developing 
cultural awareness and competency is an absolute must for 
anybody involved in family law and child custody cases. 

CULTURAL OBSTACLES IN FAMILY COURTS

	 Families of various ethnicities, religions, races and 
cultures face numerous obstacles and difficulties in family 
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courts, many of which are based on a lack of knowledge 
and understanding of their culture, and a lack of statutory 
and case law to address the questions that arise. 

Obtaining Legal Representation

	 Finding good legal representation in family court is the 
first obstacle encountered in custody and visitation cases 
involving cultural, bi-cultural and multi-cultural families. 
This, of course, is truer in rural areas where there are fewer 
attorneys. Cultural services organizations that provide pro 
bono legal representation rarely become involved in family 
law cases. Legal aid organizations that offer assistance in 
family law cases are sometimes conflicted out if the other 
party has already consulted with them. As an additional 
resource, Georgia has several culture-based voluntary Bar 
associations, many of which provide referral services. 

	 Outside of the above resources, finding an attorney 
who understands one’s cultural heritage, practices and 
values can be a challenge. Many family law attorneys 
have little training or experience in cultural diversity and 
competency. Because of their lack of understanding of their 
clients’ concepts of right or wrong, expectations of their 
children and other culturally sensitive issues, their own 
implicit biases (of which they are usually unaware) impact 
their ability to provide good representation. To effectively 
represent a parent of a different culture, attorneys must 
keep an open mind. They must know the right questions to 
ask their clients so that they can have a full understanding 
of cultural practices, beliefs and values that are unfamiliar 
to them. Depending on the facts and circumstances of the 
case, it may be wise to associate another attorney in the 
case who understands the cultural nuances involved. 

Communication Issues

	 Language and communication barriers obviously 
impact a person’s ability to effectively present his or 
her case to the attorney, the guardian ad litem and the 
court. People of different backgrounds communicate and 
interpret many things in different ways. The same verbal 
and non-verbal expressions can have different meanings 
in different cultures. This often results in important things 
being misunderstood, taken out of context, or “lost in 
translation.” 

	 When English is a second language for parents, 
children or witnesses, the attorneys, guardians ad litem 
and custody evaluators must exercise great caution to 
ensure that their communications are understood, and that 
they understand what is being communicated to them. 
Always listen closely, and ask questions when something 
is unclear. Refrain from using slang and metaphors. Be 
particularly sensitive to someone who is embarrassed, or 
afraid that their lack of English fluency will have a negative 
effect on their custody case, as they may be hesitant to 
seek clarification for fear of bringing attention to their non-
fluency. 

	 Body language also speaks differently in different 
cultures. A conversation between persons of Latin and 
Scandinavian backgrounds may look like a dance, as the 
Latino keeps moving closer, while the Scandinavian backs 

C. B. King Bar Association *
P.O. Box 681

Albany, GA 31702-0681
Serving minorities in Southwest Georgia

Gate City Bar Association
P.O. Box 16727

Atlanta, GA 30321-0727
(404) 419-6627

www.gatecitybar.org
Serving minorities in Metro Atlanta

Georgia Alliance of African American Attorneys *
P.O. Box 50488

Atlanta, GA 30302
(770) 621-7755

Serving African Americans Statewide 

Georgia Asian Pacific American Bar Association
c/o De la Cruz Law LLC

2900 Chamblee Tucker Rd. Bldg 12 2nd Fl
Chamblee, GA 30341

www.gapaba.org
Serving Asians and Pacific Americans in Metro Atlanta

Georgia Association of Black Women Attorneys
P.O. Box 4381

Atlanta, GA 30302
(678) 825-5675

www.gabwa.org
Serving minorities statewide 

Georgia Hispanic Bar Association *
P.O. Box 77205

Atlanta, GA 31119-1112
(404) 612-4800

www.georgiahispanicbar.org
Serving Hispanics statewide 

Korean-American Bar Association of Georgia *
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201 17th St. NW, Suite 1700
Atlanta, GA 30349

http://www.kabaga.org/
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* Do not offer referral services.
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voluntary Bar associations have been left off of the list, please let 
me know at debbie@mdgcustodyconsulting.com.
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away in need of more personal space. The Scandinavian is also 
likely stoic looking with little expression, while the Latino is 
animated, expressive and talking with his or her hands. 

	 Awareness of, and respect for, social nuances affecting 
communications is also important. For example, in some 
Arab cultures, it is improper for a male attorney to request 
an interview with a female witness without first obtaining 
her husband’s consent. Respect also extends to language 
one uses when referring to different ethnicities, races, 
religions and cultures. 

Attitudinal Biases

	 We see custody and visitation cases through our own 
cultural lenses. Customary practices that influence parental 
behaviors may not be customary, or even familiar to the 
family law professional. A parent’s cultural traditions and 
core values may also conflict with our perceptions of the 
norms built into the family law system. These cultural blind 
spots and biases should never get in the way of seeing the 
full picture of what is in the best interests of the children. 

	 Bias is defined as “a mental inclination or tendency; 
prejudice; predilection.”⁷ Personal biases are a natural part 
of human nature. We all have them, acquired, in significant 
part, from our upbringing, experiences and cultural 
background. Custody litigators, guardians ad litem and 
judges also form biases or leanings based on experiences 
in previous cases, statutory and case law, and continuing 
legal education seminars covering the best interests 
of the children. Many of our biases are buried in the 
subconscious, and we are unaware of them. Without even 
realizing it, such implicit biases influence how we perceive 
things, and they sway our judgment. 

	 Attorneys, guardians ad litem, custody evaluators 
and judges must guard against knee-jerk beliefs about 
ethnicities, religions, races and cultures, and refrain from 
automatically ascribing characteristics to people based on 
stereotypes not grounded in reality. Such personal biases 
fail take into account a parent’s actual parenting skills, 
practices and expectations, and the fact that the essence of 
parenting is found in the emotional, intellectual and ethical 
guidance that a parent gives to a child as he or she grows. 
Family law professionals must recognize their own natural 
tendency to apply pre-existing beliefs, expectations and 
hypotheses to different situations, resist the tendency to 
jump to conclusions, and focus on the totality of the factors 
that should be considered in custody and visitation cases. 
If a professional cannot overcome biases or other hurdles 
involved in cases involving persons of different cultures, 
then the professional should withdraw from the case.

Lack of Cultural Awareness and Competency

	 Cultural competency, as defined by The Child Welfare 
League of America is “the ability of individuals and 
systems to respond respectfully and effectively to people 
of all cultures, classes, races, ethnic backgrounds, sexual 
orientations, and faiths or religions in a manner that 
recognizes, affirms, and values the worth of individuals, 
families, tribes, and communities, and protects and 
preserves the dignity of each.”  

	 Attorneys generally have little training in cultural 
competency. Many are unable to recognize, understand or 
appreciate the implications of various culturally-related 
issues in custody and visitation cases, or the impact culture 
has on the litigants and their families. Culture-blind 
decision-making leads to simplistic “race-matching” based 
on stereotypes or the child’s outward appearance, custody 
and visitation denials merely because one hails from an anti-
American country, and other inappropriate custody awards. 
Cultural ignorance also results in omitting important 
cultural traditions and holidays from Parenting Plans. 

	 Culture is not necessarily an easy concept to grasp. 
One’s cultural characteristics can be fluid, and change over 
time with assimilation and acculturation. There are also 
cultures within cultures. Nigeria, for example, is home 
to more than 250 ethnic groups that speak more than 500 
languages.  Furthermore, similar to the United States, in 
most countries, cultural norms vary depending on whether 
one lives in urban or in rural areas. 

	 Cultures are distinguishable from one another in many 
different ways. Parenting style variations, for example, can 
generally be ascribed to different cultures. Authoritative 
parenting is more prominent in some cultures while 
authoritarian parenting is more prominent in others. In 
Western cultures, parenting is generally individualistic, 
and traditionally more maternalistic than paternalistic. 
It follows that the acceptable norm for most American 
parents is, for example, to refrain from immediately 
comforting babies when they cry, and for children to sleep 
in their own beds. On the other hand, parents from many 
Asian collectivist cultures carry their babies until they are 
too heavy to handle, even after they can walk, and children 
sleep with their parents at least up to school age. In a 
paternalistic culture, it is not uncommon for the father to 
automatically get custody of the children upon divorce.

	 Understanding the cultural foundations of parenting 
behaviors and practices is vital before appropriate weight 
can be applied to them in determining what is in the 
best interests of the children. A lack of knowledge and 
understanding of the nuances characteristic of the parents’ 
culture may raise unwarranted red flags. For example, 
in Chinese cultures, modesty rules, and parents often 
use shame to instill high principles in their children. An 
untrained eye may view a parent’s focus on the child’s 
negative behaviors, and the embarrassing, shameful 
comments as abusive, whereas to the parent and the 
child, it is a normal and loving way to raise successful 
and good children. Thus, attorneys, guardians ad litem, 
custody evaluators and judges must train themselves to 
recognize and familiarize themselves with relevant cultural 
differences so that issues are viewed not only through the 
lens of traditional family law judicial system norms, but 
also through the cultural lenses of the family in question. 
This can be a delicate balance.

	 Cultural competence also enables the family law 
professional to recognize, and factor into the custody 
decision, the potential adverse effects of Court rulings 
contrary to the family cultural norms. For example, in 
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paternalistic cultures where the father automatically gets 
custody of the children in a divorce, a mother who resorts 
to an American family court to get custody of the children 
may be punished by her community for bucking traditional 
laws. Punishment in the Roma culture, for example, can be a 
shaming and loss of reputation for the mother, or as severe as 
expulsion from the community.  And, of course, the effects of 
such punishment always trickle down to the children.

	 Because cultural competency is more about what 
one perceives than what one sees, developing cultural 
competency requires a certain amount of introspection, and 
an appreciation of one’s own background, demographics 
and cultural identity. This allows the professional to 
understand the differences between their own personal 
values, beliefs, attitudes and expectations, and those of 
the family with whom they are working. Such awareness 
enables the professional to uncover any existing implicit 
biases and recognize their natural tendency to apply pre-
existing beliefs, expectations and hypotheses that may 
impede their ability to effectively serve as the attorney or 
other professional in the case. 

	 Developing cultural competency also requires 
researching, learning and understanding that which we 
do not already know. This includes obtaining specialized 
knowledge on the culture’s history, traditions, values, 
family systems, child-rearing practices, social practices and 
other things inherent in the culture. It may mean stepping 
outside of one’s comfort zone and standing in someone 
else’s shoes. The culture-specific knowledge that we gain 
gives meaning to what we observe. It also enables us to be 
culturally sensitive to issues outside of our kin. 

	 Probably the best resource for building an 
understanding of the cultural idiosyncrasies involved in 
any case is your client. He or she is keenly aware of the 
import of their cultural practices, and how cultural issues 
have affected them and their children. The Internet, of 
course, is also a great resource to find general information. 
To get answers to specific questions about cultural 
norms and practices, cultural community and social 
service organizations are usually very willing to provide 
assistance. Our colleagues are another great resource for 
cultural information, as there are many voluntary Bar 
associations that specialize and focus on specific cultures. 
See Appendix 1. The State Bar of Georgia, the American 
Bar Association and many of the local and circuit Bars 
associations also have resources available.  

Lack of Standards and Training for Guardians ad Litem

	 Guardians ad litem have little training in cultural 
competency, and there is an absence of well-defined 
standards giving them guidance. Uniform Superior Court 
Rule 24.9, the Georgia rules governing the appointment, 
qualification and role of guardians ad litem, provides only 
general direction for evaluating custody cases that involve 
cultural issues. USCR 24.9(2) provides that the guardian 
ad litem training should include “recognition of cultural 
and economic diversity in families and communities.” 
USCR 24.9(3) adds that the guardian ad litem “should be 

respectful of, and should become educated concerning 
cultural and economic diversity as may be relevant to 
assessing the child’s best interests.” While those are great 
aspirations for guardians ad litem, as a practical matter, 
developing cultural competence in custody cases is left to 
the individual guardians ad litem, as trainings do not cover 
the subject in much depth.

	 For guardians ad litem to effectively assess parenting 
skills, trainings should include guidance on building an 
understanding of the various cultural nuances relevant in 
their cases, and their impact on parenting and the children. 
Guardians ad litem should have a general familiarity with 
concepts of culture, the parenting style variations that 
are common within those cultures, and the role of family 
support systems in cultures. For example, guardians ad 
litem should be taught that in many cultures, help from 
family members does not indicate a weakness in parenting, 
but rather is an acceptable and expected means of caring 
for children in collective communities. Communications, 
and respect for other cultures and their differences, should 
also be covered in the guardian ad litem trainings.

	 Guardian ad litem and custody evaluator assessments 
must focus on parenting competency, and should not give 
undue weight to unusual or different cultural practices, 
especially if those practices do not negatively affect the 
children. The relevant issue for guardians ad litem and 
custody evaluators is the degree to which a parent’s 
cultural nuances impacts the child, the parent-child 
relationship, and the parent’s ability to provide a safe, 
secure and wholesome home for the child. Guardians ad 
litem and custody evaluators need to work extra hard to 
ensure that their evaluations are free from bias, and are 
based on specific evidence, rather than speculation. Thus, it 
is important for guardians ad litem and custody evaluators 
to recognize and understand their own personal implicit 
biases, so that they can move beyond them to a more 
balanced understanding of people from different cultures, 
and avoid value judgments that may impede a full and fair 
investigation. 

APPLYING THE BEST INTEREST OF THE CHILDREN 
STANDARD

	 Every state applies “the best interests of the children” 
standard in custody and visitation cases. Most state 
statutes, however, do not specifically require consideration 
of a child’s cultural identity, or the parents’ cultural 
practices. Georgia’s juvenile code,  guardianship code,  
social services code, adoption code and child support 
guidelines require consideration of a child’s cultural 
background. Interestingly, O.C.G.A. §§ 15-11-26(12), 15-11-
105(4) and 19-8-18(e)(9) require the court and the guardian 
ad litem in Juvenile Court proceedings, and the court in 
adoptions, to consider the “child’s background and ties, 
including familial, cultural and religious,” in their best 
interests analyses. Yet, Georgia’s custody statute, with its 
long list of factors to consider in making a best interests 
determination, has no requirement to factor in relevant 
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cultural considerations.  Case law giving guidance on 
cultural issues is also sparse.  

	 Thus, there is a certain amount of vagueness in the 
law as to how decision makers in custody and visitation 
cases should take cultural factors into account, what weight 
should be given to a child’s and the parents’ cultural 
identities, and what weight should be given to cultural 
traditions and practices that are outside of the norm. Add 
this vagueness to the discretionary nature of the best 
interests of the children standard, and the sum total result is 
that judges, guardians ad litem and custody evaluators vary 
in their applications of the best interests standard in custody 
and visitation cases involving cultural considerations. 

	 In applying the best interests standard, judges, 
guardians ad litem and custody evaluators must be extra 
careful not to take a culture-blind approach, and ascribe to 
the children the stereotypical identity of one parent based 
on assumptions about ethnicity, religion, race or culture. 
Awarding custody of a child to a parent based simply on 
culture-matching because the bi-cultural child looks more 
like one parent, would, of course, be an abuse of discretion. 
Rather, a full best interests analysis considering all of the 
factors contained in O.C.G.A. § 19-9-3(a)(3) is the only 
way to ensure that the children’s and parents’ rights to 
their cultural identities are protected from discriminatory 
stereotyping, while also considering all relevant factors, 
including cultural factors, in the custody determination. 

	 Questions of cultural background and identity in 
custody and visitation cases need to be taken seriously. 
However, since O.C.G.A. § 19-9-3(a)(3) does not explicitly 
require consideration of these questions, either the “any 
relevant factor” catch-all permits consideration of them, 
or the 17 other factors contained in the statute must be 
interpreted broadly to address relevant and important 
cultural factors.

	 O.C.G.A. § 19-9-3(a)(3)(G), the “importance of 
continuity in the child’s life and the length of time the child 
has lived in a stable, satisfactory environment and the 
desirability of maintaining continuity” is probably the most 
explicitly relevant and useful consideration in custody 
and visitation cases involving cultural issues. Under this 
subsection, the guardian ad litem and the judge may 
consider the child’s background and cultural influences, 
and weigh the importance of the child’s ethnic, religious, 
racial, linguistic and community background. Children 
are entitled to their cultural heritage. Thus, an important 
inquiry is which parent is more inclined to continue to 
encourage and support the child’s cultural identity. This is 
of particular importance if the child has always been raised 
within that culture.

	 One of the more heavily relied upon subsections 
by many guardians ad litem and judges also allows for 
consideration of significant cultural issues. O.C.G.A. § 
19-9-3(a)(3)(N), the “willingness and ability of each of the 
parents to facilitate and encourage a close and continuing 
parent-child relationship between the child and the other 
parent, consistent with the best interest of the child” is 

a particularly important consideration in bi- and multi-
cultural custody and visitation cases. Bi-and multi-cultural 
children should be encouraged to positively identify with 
both parent’s cultural heritages, and each parent is best 
situated to personally communicate their own cultural 
histories, values and ways of life. Thus, relevant questions 
should center around which parent is more empathetic, 
and willing to have an open approach to accommodate 
access to the children’s multi-cultural heritage so that the 
children can explore and be exposed to all of their cultural 
backgrounds and histories. Included in this analysis is the 
question of which parent appreciates and understands the 
day-to-day realities of the other parent’s culture, including 
discrimination and racism. Of course, the decision maker 
must ensure that facilitating a child’s relationship with 
the non-custodial parent, and his/her cultural practices, 
is consistent with the best interest of the child. Thus, if a 
parent’s cultural or religious practices place the child in an 
unsafe or unwholesome environment or situation, the judge 
may place restrictions on that parent’s ability to expose the 
child to those practices, or require supervised visitation. 

	 O.C.G.A. §§ 19-9-3(a)(3)(H) and (L), interpreted 
broadly, also invoke cultural considerations. Subsection (H) 
requires consideration of “each parent’s support systems 
within the community to benefit the child” and Subsection 
(L) considers the “home, school and community record 
and history of the child.” Thus, it is important to know 
the history of how the child was raised within the cultural 
community; whether the child attends a parochial school; 
what other cultural or family support systems have been 
in place for the child; to what degree the child observes 
traditions and practices; and, whether the parents will 
live in a community where the child will continue to have 
cultural opportunities. 

	 Cultural implications may also come into play when 
considering the “love, affection, bonding, and emotional 
ties” between the parents and the children,  and the 
parents’ “capacity and disposition” to give the child love 
and affection.  If, for example, the two parents are typical 
of Mediterranean and German backgrounds, the guardian 
ad litem and judge must be sensitive to their cultural 
differences, and take into account that outward affection 
is common and generally acceptable in the Mediterranean 
culture whereas, people of Northern European cultures are 
typically stoic, and do not outwardly express emotion. 

	 Culturally influenced issues such as sleeping 
arrangements with children until school age, or excessive 
disciplinary measures are relevant factors under O.C.G.A. 
§ 19-9-3(a)(3)(F), which requires consideration of the 
children’s home environment, and the promotion of 
nurturance and safety of the children. Due weight should 
be given, for example, to a Chinese parent who punishes 
his children for disobedience in accordance with an old 
Chinese custom of shaming them, and locking them out of 
the house. Subsection (P), which considers family violence 
and mental or physical child abuse can also be broadly 
interpreted to address excessive disciplinary measures and 
language that may appear to be abusive. 
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	 The child’s preference as to with which parent he 
or she wishes to live  may also have significant cultural 
underpinnings. For example, if a child is bullied at school 
because of one parent’s orthodox adherence to a cultural 
or religious dress code and traditions, the child may have 
a preference to live with the other parent who is more 
moderate, or from another culture. Thus, as in all election 
cases, understanding the child’s motives for choosing to 
live with a parent is always important. 

	 There are no hard and fast rules. In the big picture of 
what is in the best interests of the children, the 17 factors 
enumerated in O.C.G.A. § 19-9-6(a)(3) overlap, and some 
factors outweigh others. There is no basic formula for 
assessing the weight to be given to various cultural factors. 
Instead, the guardian ad litem and the judge must balance the 
child’s needs, the biases and cultural practices of the family, 
the impact of the cultural practices on the child, and all other 
considerations contained in O.C.G.A. § 19-9-3(a)(3) when 
determining what is in the best interests of the children. 

	 How much weight should be given to cultural 
differences depends upon all of the facts and circumstances 
of the case. Generally, the greater the impact of cultural 
beliefs and practices on the child, the more they should 
be taken into account. Additionally, the more distinct 
the cultural differences are from mainstream society, 
and the more the child’s cultural heritage experiences 
bias, discrimination and hostility from society, the more 
important culture is as a consideration. Finally, the degree of 
the parents’ and family’s acculturation can have a significant 
bearing on how much importance is placed on their culture. 
It is important to know whether the parent/family is 
orthodox in practice, or whether they have assimilated to the 
mainstream culture, and adopted the practices. 

	 The question also becomes one of how much deference, 
if any, should be given to cultural beliefs, traditions and 
practices when they go against acceptable mainstream 
norms. Context, of course, is always important. And, again, 
the impact of the belief, tradition or practice on the child 
is also important to determine if there is a threat to the 
child’s safety or well-being. For example, should a Chinese 
parent lose custody of his child because he practices the 
same disciplinary custom of locking children outdoors 
that worked so well for him as a child? If the child is four 
years old, probably yes. But if the child is 15 years old such 
parental conduct may be less harshly judged. 

	 Clearly, if a parent’s cultural practices pose a threat to 
the child’s safety and well-being, supervised visitation is 
an option. However, supervised visitation should never be 
imposed unless the objective facts clearly call for it. 

	 The burden of proof should always be on the accuser 
to show the negative effects of the other parent’s cultural 
beliefs and practices on the child. Parents should not have 
to be placed on the defensive, with the burden of having to 
affirmatively prove that his or her cultural beliefs will not 
harm or negatively impact the children. The courts should 
also provide specific findings of fact as to what cultural 
factors were considered in the custody decision. This 

should include the impact of a parent’s cultural beliefs and 
practices on the health, safety and welfare of the child. If the 
judge limits a parent’s custody or visitation rights based on 
cultural issues, there should be an explicit and pronounced 
nexus between the issue and the negative effects upon the 
child. 

PRACTICAL THOUGHTS FOR ATTORNEYS

General Tips

• You cannot properly represent your client without at 
least a basic understanding and knowledge of his or 
her cultural nuances. You must be able to recognize 
how the client’s cultural bias affects his/her case.

• Just as in all cases, you must be able to see your 
clients’ cases through their eyes, and advocate from 
their positions. 

• Adopt a non-judgmental posture. Don’t be offended 
if, for example, a father from a male-dominated 
culture values his son more than his daughter, and 
only wants custody of the son. 

• Documents may need to be translated to English. It 
is always advisable to hire an independent certified 
translator, especially if it is a legal document or 
something that will be used as evidence at trial. The 
translation should be accompanied by an original 
certificate of translation.	

• Men from male-dominant cultures may not trust that 
a female guardian ad litem, custody evaluator or 
judge can be neutral. 

• It is only natural for people to do what is most 
comfortable for them. Don’t be surprised if your 
client resists your good advice because it goes 
against his or her cultural values, or because their 
community or religious leader does not approve.

 • Jokes do not always translate well. Humor may also 
be taken as an insult, given the gravity of the situation. 

• If a client’s culture-based parenting practices are 	
overboard (i.e., disciplinary practices), and if the 
client is willing to make appropriate adaptations to 
his/her behaviors, suggest intensive counseling and/
or parenting classes so that they can overcome values 
and behaviors that are ingrained in them.

Tips If English Is a Second Language for Your Client

• You cannot properly represent clients if you cannot 	
effectively communicate with them. 

• Take extra care to ensure that your client understands 
everything. Plan for a longer initial meeting, if necessary

• Speak slowly, use simple language and don’t use 
slang or metaphors. 

• Ask the client to repeat things if you think he/she 
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does not understand. 

• Make sure your client understands your contract, 	
the pleadings, financial affidavits and anything else 
he/she swears to or signs. If necessary, hire a licensed 
interpreter, who is ethically bound to maintain 
confidentialities, to translate the documents and 
interpret communications between you and your 
client. An independent interpreter is important 
because the interpretation should reflect your client’s 
words, not those of family members and friends who 
are emotionally involved, biased, and may embellish 
upon what your client says. 

• If necessary, also hire an interpreter for meetings 
with the guardian ad litem, mediation, depositions 
and other legal proceedings. 

Tips for Trial

• If the case goes to trial, it is the attorney’s job to educate 
the judge about any cultural issues that may arise. 

• It may be helpful to hire an expert to explain the 
culture, its traditions and practices and its benefits 	
for the children. 

• A picture is worth a thousand words. A child’s cultural 
heritage becomes more concrete if the judge sees a 
picture or video of the child dressed in ritualistic 
clothing or participating in cultural activities.

• Cultural and language differences may render 
testing and clinical evaluations useless if they are not 
properly adapted to accommodate the differences.

• People with language barriers may feel intimidated 
by, and/or distrustful of the court system, 
particularly when they are involved in adversarial 
proceedings. Legal settings, especially in the 
courtroom or a deposition, can be scary.

• If your client is not fully fluent in English, it is 
wise to arrange for an interpreter since the stress 
and confusion of the trial can interfere with the 
client’s ability to communicate in, and accurately 
understand, English.

• Uniform Superior Court Rule 7.3 sets out the rules 	
for interpreters for court proceedings. 

• Allow time for the interpreter and the client or 
witness to meet beforehand so that they can build a 
comfort level between them, and so the interpreter 
can assess any potential issues with his/her ability to 
effectively interpret.

• Make sure the interpreter speaks the same dialect and 
regional vernacular as the witness, as many words in 
the same language translate differently in different 
regions. If possible, vet the interpreter to make 
sure he/she is not sensitive to the issues in the case. 
Although unintentional, an interpreter’s personal 
feelings and biases can affect the interpretation. 

• If using an interpreter, be sure to estimate sufficient 	
extra time in your time announcement to the Court. 

• If your client needs special accommodations, such as 
prayer breaks at specific times of the day, it is best to 
inform the Court before trial and possibly by brief, 
explaining the need for the special accommodations. 

PRACTICAL THOUGHTS FOR GUARDIANS AD LITEM

General Tips	

• Uniform Superior Court Rule 24.9 mandates that 
guardians ad litem become well versed in the 
cognition of cultural diversity in families and 
communities, and in how culture may be relevant in 
assessing a child’s best interests.

• Even if the guardian ad litem shares the same 
cultural background as the family, he/she may be 
on a different acculturation path, which may impact 
his/her ability to fully understand all of the cultural 
implications.

Investigation Tips

• In Asian cultures, since children are raised to bring 	
honor to their families, they may not be forthcoming 
with information or with responses to your questions.

• Be respectful of cultural traditions during home 
visits. For example, in many cultures, people remove 
their shoes when entering a home. If shoes are 
collected at the doorway, remove yours too. 

• Some cultures welcome guests with a full spread of 
food. Although the general rule is to maintain your 
boundaries and not accept favors, food or gifts from 
the parties, refusing food on home visits may be an 
insult in some cultures.

• It may be necessary to seek out your own expert to 
help you understand the cultural implications of the 
family with whom you are working. 

• Beware of confirmation bias, which is defined as 
filtering information to suite (sic) a preference and 
reject the rest.”  This is one of the legitimate bases 
attorneys use to challenge the fairness of guardians 
ad litem’s investigations and recommendations. 
Confirmation bias is more prevalent in emotionally 
charged and ambiguous cases, and it can result in 
a distortion of the facts, clouded judgments and 
faulty conclusions. To avoid falling into the trap, 
ask open-ended questions, and not loaded questions 
that suggest a response. Keep an open mind, and 
don’t make quick judgments. Challenge your own 
impressions, consider alternative interpretations and 
think outside of the box. Critical thinking is vital.

• Obtain information from more than one source. Ask 
for the same information from both parties in the case. 

• Work extra hard to see the facts and circumstances 
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of the cultural issues through the eyes of the children 
and the parents. 

Recommendations Tips

• If a parent’s cultural practices pose a threat to the 
child’s well-being and safety, consideration should 
be given to recommending supervised visitation. 
In such cases, consideration should also be given 
to a parent’s willingness to conform to mainstream 
practices through counseling and parenting classes. 
Recommend intensive counseling and classes if 
the parent is sincerely willing to make changes. 
However, many cultural beliefs and values are 
ingrained, and therefore difficult to change. 

• In bi- or multi-cultural families, don’t forget to 
consider, and if appropriate, designate special and 
important holidays, such as the Chinese New Year, 
or the Jewish Rosh Hashana and Yom Kippur, to the 
parent of that particular culture or religion.

• Ensure that recommendations are culturally sensitive. 
For example, do not recommend that a parent who 
prays at two o'clock every afternoon be the parent 
who must pick the children up from school every day.

• Be careful on cross-examination. If you do not do 
your homework, you’ll get caught! 

FINAL THOUGHTS

	 Several states have specific statutes requiring 
cultural competence for litigating attorneys. A few states, 
including Connecticut, Minnesota and South Carolina 
have also enacted statutes specifically addressing cultural 
considerations in custody and visitation cases. For example, 
Minnesota’s custody statute mandates consideration of “a 
child’s physical, emotional, cultural, spiritual, and other 
needs, and the effect of the proposed arrangements on the 
child’s needs and development,” as well as the parents’ 
willingness to meet the child’s spiritual and cultural needs.  
Minnesota’s custody statute also expressly recognizes that 
parenting “may differ between parents and among cultures.” 

	 Would it be helpful for Georgia’s custody statute to 
include similar provisions regarding the child’s cultural 
and spiritual needs and the parents’ abilities to provide 
for those needs? Maybe so, maybe not. As previously 
illustrated, the current Georgia custody statute can be 
interpreted broadly to include cultural factors in the best 
interests analysis. However, under the current statutory 
scheme, the child’s cultural background, and other cultural 
factors and implications can be discounted or ignored. 
By explicitly requiring consideration of cultural factors in 
custody and visitation cases, guardians ad litem and judges 
would be specifically required to consider ethnic, religious, 
racial and cultural issues that impact the best interests of 
the children on a case-by-case basis. 

	 As a final thought, the obstacles faced by families of 
different cultural backgrounds in family courts will take 

time to go away. To speed up the process, building cultural 
competency and understandings of cultural differences 
in custody and visitation cases should be a regular part of 
the training for guardians ad litem, and continuing legal 
education programs for attorneys.  FLR

M. Debra (Debbie) Gold serves as a Guardian 
ad Litem in the Metropolitan Atlanta area, and 
as a Custody Litigation Consultant throughout 
Georgia  providing independent custody 
assessments and litigation support services for 
attorneys and their clients involved in custody 
cases. Debbie can be reached at     
debbie@mdgcustodyconsulting.com
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Joint versus Sole Physical Custody: What 
Does theResearch Tell Us About Children's 
Outcome? “Legitimate” Cause for Concern 
By Linda Nielsen
	 Do children fare better or worse in joint physical 
custody (JPC) families where they live with each parent at 
least 35 percent of the time than in sole physical custody 
(SPC) families where they live primarily or exclusively 
with one parent? This question assumes even more 
importance as JPC has become increasingly common in the 
United States and abroad. For example, in Wisconsin JPC 
increased from 5 percent in 1986 to more than 35 percent 
in 2012. And as far back as 2008, 46 percent of separated 
parents in Washington state and 30 percent in Arizona 
had JPC arrangements. JPC has risen to nearly 50 percent 
in Sweden, 30 percent in Norway and the Netherlands, 37 
percent in Belgium, 26 percent in Quebec and 40 percent in 
British Columbia and the Catalonia region of Spain. 
	 At least 20 states are considering changes to their 
custody laws to make them more supportive of JPC. In 
April 2018, Kentucky became the first state to establish a 
rebuttable presumption of equal parenting time in all child 
custody cases, absent situations such as drug abuse or 
domestic violence that pose a danger to children. Arizona 
enacted a shared parenting statute in 2014, which has been 
functioning as a rebuttable presumption of equal parenting 
time. Four years after its enactment, lawyers, judges and 
mental health professionals evaluated the law favorably in 
terms of children’s best interests and perceived it as having 
no impact on legal or personal conflicts between parents.¹
	 But are children’s outcomes better in JPC than SPC 
families—especially if their parents do not get along well 
as co-parents? And if JPC children have better outcomes, is 
this because their parents have more money, less conflict, 
better parenting skills or higher quality relationships with 
their children before they separate? Put differently, are JPC 
parents “exceptional” because they get along better than 
SPC parents and mutually agree to the custody plan from 
the outset?   
	 Those who have expressed misgivings about JPC have 
made a number of claims that they report are based on the 
research. For example, in a 2014 judicial branch education 
seminar² and a 2016 seminar sponsored by the Nebraska 
Psychological Association,³ Robert Emery stated that no 
study had ever found positive outcomes for infants or 
toddlers who spent overnight time with fathers after their 
parents separated. He went on to add that, according to an 
Australian study by McIntosh and her colleagues, babies 
who spent one overnight a week with their fathers were 
more irritable and more insecure than babies who never 
spent a night away from their mothers. In his book on 
child custody, Emery goes further by stating: “Conflict 
is more damaging to children than having only a limited 
relationship with your other parent (p. 51).”⁴   

	 How accurate are claims such as these? Do the 
empirical data support them?  To answer these questions, 
I reviewed all 60 studies that compared JPC and SPC 
children’s outcomes, especially those studies that 
considered parental conflict, family income, and the quality 
of children’s relationships with their parents when they 
separated. I also reviewed an additional 19 studies that 
compared JPC and SPC couples’ levels of conflict in order 
to answer the question: Do JPC parents have significantly 
less conflict and more cooperative co-parenting 
relationships than SPC couples?        

META-ANALYSES OF JPC AND SPC CHILDREN’S 
OUTCOMES    
	 Researchers sometimes conduct a “meta-analysis,” 
which is a statistical procedure that compares the statistical 
findings from a group of studies selected by the researcher. 
There are only two meta-analyses that compared children’s 
outcomes in JPC and SPC.⁵,⁶  Both reached the same 
conclusion: JPC children had significantly better outcomes 
than SPC children. The first analysis by Bauserman⁵ 
analyzed only 11 studies from peer reviewed academic 
journals because so few published studies existed 20 
years ago. His analysis did, however, include 22 doctoral 
dissertations which also found JPC children had better 
outcomes. Bauserman also examined parental conflict and 
found that JPC children still had better outcomes even after 
accounting for parental conflict. 
      The second analysis by Baude⁶ et al. included only 18 of 
the 55 studies that existed at the time and did not examine 
parental conflict. But they did address another important 
question: Do JPC children who live 50 percent time with 
each parent have better outcomes than JPC children who 
live 35 percent to 49 percent time with each? The answer 
was yes.  
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RESULTS OF THE 60 STUDIES
	 This article is an abbreviated version of an article 
published earlier this year that summarizes the results 
of all 60 studies that statistically compared JPC and SPC 
children’s outcomes across a wide range of measures 
of well-being.⁷ Fifty-three were published in English in 
academic journals. The other seven were published by 
Australian teams of academic researchers as part of their 
country’s ongoing studies of JPC and SPC. These seven 
studies are included because they are often cited in the 
literature on JPC and because most of them have large, 
representative sample sizes. A detailed description of 
each of the 60 studies, their limitations and the reference 
citations are provided elsewhere and are available upon 
request (nielsen@wfu.edu). ⁷ 
	 Data from the 60 studies can be grouped into five broad 
categories of child well-being:(1) academic or cognitive 
outcomes (2) emotional or psychological outcomes (3) 
behavioral problems which include teenage drug, nicotine 
or alcohol use; (4) physical health or stress related physical 
problems and (5) the quality of parent-child relationships. 
	 The overall conclusion is that JPC children have better 
outcomes than SPC children. Compared to SPC children, 
JPC children had better outcomes on all of the measures in 
34 studies; equal outcomes on some measures and better 
outcomes on other measures in 14 studies; and equal 
outcomes on all measures in six studies. In six studies JPC 
children had worse outcomes on one of the measures but 
equal or better outcomes on all other measures.
	 Did JPC children still have better outcomes when 
the researchers considered family income? Yes. In the 25 
studies that considered family income before comparing 
the children, JPC children had better outcomes on all 
measures in 18 studies, equal outcomes on some measures 
and better outcomes on other measures in four studies, and 
equal outcomes on all measures in one study. In only two 
income studies did the JPC children have worse outcomes 
than SPC children on one of the measures—with equal or 
better outcomes on all other measures. 
	  What about parent conflict? When parent conflict was 
high, did children fare worse in JPC than SPC families? 
In the 19 studies that considered conflict, JPC children 
still had better outcomes on all measures in nine studies, 
equal outcomes on some measures and better outcomes 
on other measures in five studies, and equal outcomes on 
all measures in two studies. In only three studies did JPC 
children have worse outcomes than SPC children on one of 
the measures.  
	 One argument against JPC is the hypothesis that these 
parents had much better relationships with their children 
before their separation than did SPC parents. If that is true, 
then maybe it isn’t the JPC arrangement, but the quality 
of the relationships, that accounts for the better outcomes. 
Nine of the 60 studies tested this possibility. JPC children 
had better outcomes on all measures in five studies, equal 
outcomes on some measures and better outcomes on others 
in two studies, and worse outcomes on one of several 
measures in two studies. Based on this small group of 
studies, it does not appear that the quality of parenting 
accounts for JPC children’s better outcomes.      

OTHER NOTEWORTHY FINDINGS 
	 Several other noteworthy findings emerged from the 
60 studies. First and foremost, in no study did JPC children 
have worse outcomes on all, or even most, measures 
than SPC children. JPC and SPC children had the fewest 
differences in regard to academic achievement or cognitive 
skills. This suggests that the custody arrangement has less 
impact on grades and cognitive development than on the 
other areas of children’s lives. 
	 The greatest advantage for JPC children was better 
family relationships. In 22 of 23 studies that assessed family 
bonds, JPC children had closer, more communicative 
relationships with both parents.  The second greatest 
advantage for JPC children was better physical and mental 
health. In 13 of 15 studies that addressed physical health, 
JPC children had fewer psychosomatic, stress-related 
physical problems. Forty-two studies assessed children’s 
emotional health: depression, life-satisfaction, anxiety, and 
self-esteem. In 24 studies, JPC children had better outcomes 
and in 12 studies there were no significant differences 
between the two groups. In six studies, the results were 
“mixed” depending on gender and which measure of 
emotional well-being was being assessed.  
	 As teenagers, JPC children also had better outcomes. 
Twenty-four studies assessed one or more of these 
behaviors: drinking, smoking, using drugs, being 
aggressive, bullying, committing delinquent acts, getting 
along poorly with peers. In 21 studies JPC teenagers had 
better outcomes on all measures. In three studies the results 
were “mixed” because the differences between JPC and 
SPC teenagers depended on gender or on which measure 
was being assessed.
	 What about children’s relationships with their 
grandparents—and why should we care? In all four studies 
that addressed this question, JPC children had closer 
relationships with their grandparents than SPC children. 
This matters because children who have close relationships 
with their grandparents after their parents separate tend to 
be better adjusted emotionally and behaviorally. Especially 
when the family is experiencing the stress of the parents’ 
separation, strong relationships with grandparents can be a 
protective factor for children. 

NEGATIVE OUTCOMES FOR JPC CHILDREN  
	 In six of the 60 studies JPC children in particular 
circumstances had worse outcomes than SPC children on 
one of the measures of well-being. Four of these studies 
were with teenagers. They first examined a group of 
Australian teenagers. The boys in JPC were somewhat 
more likely than boys in SPC to say they “sometimes 
did not get along well with peers”— but the reverse was 
true for girls.⁸ On the other hand, JPC teenagers reported 
better relationships with both parents, stepparents and 
grandparents than SPC teenagers. 
	 The second study assessed a group of American 
teenagers, all of whom had high conflict divorced parents. 
When they gave one of their parents a low rating for 
“positive” parenting (making the children feel they 
mattered, establishing and consistently enforcing rules), 
JPC teens had more behavioral and emotional problems 
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than SPC teens. But when the teenagers gave both parents 
positive ratings, JPC teenagers had fewer problems than 
SPC teenagers.⁹
	 In two studies from Belgium, the results were also 
mixed. In the first Flemish study JPC and SPC adolescents 
had similar outcomes on all measures of well-being with 
two exceptions.¹⁰ Ten teenagers who felt they had bad 
relationships with their fathers were more depressed and 
more dissatisfied in JPC than in SPC. And when parental 
conflict remained high eight years after the divorce, girls 
were more depressed in JPC than in SPC—but boys were 
less depressed in JPC. 
	 In the second Flemish study “neurotic” (anxious, 
tense, depressed, sad) teenagers fared just as well in JPC 
as in SPC.¹¹ But highly “conscientious” (task oriented, rule 
oriented) teenagers felt more depressed and less in control 
of their lives in JPC than in SPC. In contrast, the least 
conscientious teenagers fared better in JPC.  

SHARED PARENTING FOR BABIES, INFANTS AND 
PRESCHOOLERS
	 Six studies focused exclusively on children ages 0 - 5. 
I begin with the two studies that have received the most 
worldwide attention because both are frequently cited as 
evidence that infants and toddlers should spend little, if 
any, overnight time in their father’s care.   
	 In an Australian study led by Jennifer McIntosh,¹² the 
19 JPC toddlers were “less persistent at tasks” than the 
103 SPC toddlers. And the 22 JPC toddlers scored lower 
on a test of how they “interacted with” their mothers 
(sometimes refusing to eat, being clingy when she was 
leaving). These researchers interpreted this to mean that 
JPC created more “distressed relationships” with their 
mothers. In fact, however, JPC toddlers and the majority 
of toddlers in intact families behaved in these same ways 
with their mothers — and their scores were perfectly 
within normal ranges. For children under the age of two, 
according to their mothers, the 43 babies who overnighted 
more than four times a month were more “irritable” 
than the 14 babies who overnighted less than four times 
a month. The researchers interpreted this as a sign of 
“stress” from overnighting. But again, babies from intact 
families had the same irritability scores as the overnighting 
babies. The 59 infants who overnighted more than four 
times a month “looked at their mother” and “tried to get 
her attention” more frequently than the 18 babies who 
overnighted less than four times a month. The researchers 
interpreted this as a sign of “insecurity” caused by 
overnighting. This is a highly questionable interpretation 
because the researchers extracted the three questions 
from a test of language development where looking at the 
mother and trying to get her attention were positive signs 
that the baby was more ready to learn to talk. This study 
has been widely criticized for its questionable methodology 
and interpretations of data.²¹,²³ 
     The second was an American study supervised and 
co-authored by Robert Emery.¹³ The study was based 
on a sample that was not representative of the general 
population or of divorced parents. The sample was 
comprised largely of single parent, never married, 

impoverished, minority families with high rates of 
incarceration, physical abuse, and mental health problems 
living in 20 large cities. Even in these families, children 
ages 0 - 5 who overnighted frequently or who lived in JPC 
families were not significantly different from those who 
did not overnight on six measures of well-being with two 
exceptions. First, children in JPC as three year-olds had 
fewer social problems at age five than children who were 
not in JPC at age three—a finding which, for unexplained 
reasons, is described as “chance.” Second, the 111 infants 
and toddlers in JPC had more “insecure” scores on a 
test assessing their attachment behaviors toward their 
mother. The researchers interpreted this to mean that 
overnights away from the mother resulted in more insecure 
attachments to her. The problem here is that half of the JPC 
children were living with their fathers. So the attachment 
scores were assessing their behavior with their mother even 
though she was not their primary care-giver. Moreover, 
the attachment test was based on mothers’ reports, not 
on reports from objective observers. This undermines its 
validity. In his seminars and book, Emery applies these 
findings to the general population and describes the 
study as the “best and biggest” study of the impact of 
overnighting on babies’ attachments to their mothers.   
 	 The third study was a nationally representative Swedish 
study with three, four and five-year-old children. The JPC 
children had fewer psychological and behavioral problems 
on a standardized test and on preschool teachers’ reports 
than did SPC children. This held true even after controlling 
for parents’ education levels and the children’s ages.¹⁴
	 Similarly, in an American study, college students who 
had lived in JPC families or had frequently overnighted 
with their fathers before the age of three had better 
relationships with both parents than those who had not 
overnighted.¹⁵ They also had better relationships than 
children who only started overnighting or moved into 
JPC after the age of five. This held true regardless of the 
parents’ educational levels or how much conflict they 
had when separating or in ensuing years. “Lost overnight 
parenting time at age two was not made up by parenting 
time later (p.11).”
	 In yet another American study, two to three year-olds 
who overnighted at least once a week did not have more 
behavioral or emotional problems than those who did 
not overnight.¹⁶ Moreover, the four to six year-olds who 
overnighted had fewer attention problems and fewer social 
problems than the non-overnighters. 
	 In the oldest of the six studies, the sample included 
an unusually high number of violent and high conflict 
parents for the overnighting children.¹⁷ Only eight of the 
44 overnighting infants spent more than three nights a 
month with their father, often going weeks without seeing 
one another. Nonetheless, the overnighting and non-
overnighting infants were not significantly different in 
their attachment scores with their mothers. Even though 
the overnights had more “disorganized” scores (meaning 
the child’s behavior was too inconsistent to classify) 
than babies in intact families, the lead author recently 
reiterated, that any attachment problems were due to poor 
parenting or negative characteristics of the parents, not to 
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overnighting.¹⁸ 
	 In sum, there is no reliable evidence that regular and 
frequent overnighting or that JPC harms infants, toddlers or 
preschoolers who are in the care of fit and loving parents. A 
recent article provides a detailed history of this debate and 
a summary of the literature relevant to infant overnights.¹⁹

WHY IS JPC BENEFICIAL EVEN WHEN PARENTAL 
CONFLICT IS HIGH?  
	 The fact that JPC children still had better outcomes even 
after factoring in parent conflict undermines the claim that 
children do not benefit from JPC unless their parents have 
a low conflict, cooperative relationship. This might partly 
be explained by the fact that in a separate analysis of¹⁹ 
studies, JPC couples did not have significantly less conflict 
or more cooperative, communicative relationships than SPC 
couples at the time they separated or in the years following 
separation.²⁰ Seven of these studies assessed whether most 
JPC parents had initially agreed to the plan without conflict 
or whether one or both of them had been “forced” or 
“coerced” into accepting JPC. From 30 percent to 80 percent 
of the couples who ended up with JPC did not initially 
agree to share. In these cases, one or both parents initially 
wanted sole physical custody. Yet in all seven studies, JPC 
children had better outcomes than SPC children. 

LIMITATIONS OF THE STUDIES
	 All studies have limitations, and those discussed in this 
paper are no exception. First, these studies are correlational 
so they cannot prove that JPC caused the better outcomes. 
But a number of the studies ruled out conflict, income 
and quality of parent-children relationships as possible 
causes —which lends stronger support to the argument 
that JPC in and of itself is beneficial for children. Second, 
not all 60 studies are of equal quality. Still, the findings are 
very consistent which lends more credibility to the results. 
Third, because the data come almost exclusively from 
mothers, it is possible that the benefits of JPC are greater 
than what is being reported since mothers tend to be more 
opposed to JPC, at least initially, than fathers.  
	 Finally, even though differences between JPC and SPC 
children’s outcomes are statistically significant, the effect 
sizes are generally small to moderate. Several things must 
be understood, however, about effect sizes. Small effect 
sizes are common in social science studies — which includes 
studies on parental conflict. More importantly, small effect 
sizes in social science and in medical science have important 
implications for large numbers of people. Indeed, many 
public health policies and mental health treatment protocols 
are based on studies with weak effect sizes.
	 Then too, we need to consider the risks versus the 
benefits before dismissing small effect sizes as trivial. For 
example, if there is a weak but statistically significant link 
between JPC and teenage drug and alcohol use, we should 
attend to those results because the consequences can be 
serious, life-threatening or even fatal.
	 Moreover, JPC effect sizes are much larger in certain 
samples or for certain types of problems. For example, in 
Baude’s meta-analysis, effect sizes were four times stronger 
for behavioral problems than for emotional ones, five times 

stronger in school samples than in national samples, and 
five times stronger when JPC children spent 50 percent 
time with each parent than when they lived 35 - 49 percent 
time.    

CONCLUSION : NO WOOZLING ALLOWED
	 Woozling is the process where research findings are 
manipulated and distorted in order to support just one point 
of view—either by exaggerating or reporting only part of 
the data, or by excluding certain studies, or by interpreting 
ambiguous data in only one way.²¹ To avoid woozling, I 
want to clarify several points about the 60 studies. 
	 These studies are not saying that being constantly 
dragged into the middle of parents’ conflicts has no 
negative impact on children—or that JPC is more beneficial 
than the quality of parent-child relationships—or that 
family income has no impact on children. What the studies 
are saying is that even when conflict is high—absent 
physically abusive conflict—and even after considering 
family income and the quality of parent-child relationships, 
children still benefit more from JPC than SPC. It is an 
injustice to children, and to the researchers who have 
conducted these studies, to frame the situation as if one 
single factor—conflict, income, JPC or quality of parent-
child relationships—has to be the sole winner of some 
imaginary contest. Our goal should be to provide children 
with as many situations as possible that have been linked 
to their well-being after their parents separate. 
	 JPC is generally linked to better outcomes than SPC for 
children, independent of parental conflict, family income, 
or the quality of children’s relationships with their parents. 
Parents do not need to have a low conflict, communicative 
coparenting relationship or mutually agree to JPC at the 
outset in order for children to benefit from JPC. Nor is 
there reliable evidence that children under the age of four 
are harmed by or do not benefit from JPC or frequent 
overnighting. These 60 studies reflect the consensus of 
an international group of 110 scholars and mental health 
practitioners and a group of 12 renowned researchers: 
JPC is in children’s best interest, absent situations such 
as substance abuse or violence, which pose a danger to 
children even when their parents are still together.²²,²³         

* Due to space restrictions, references for the 60 studies 
and for the other studies summarized in this article could 
not be included. All citations and the results of each of 
the 60 studies are available upon request from the author: 
nielsen@wfu.edu. FLR 

Linda Nielsen is a Professor of Adolescent 
and Educational Psychology at Wake Forest 
University in Winston Salem, NC. She is an 
internationally recognized expert on shared 
physical custody research and father-
daughter relationships. In addition to her 
seminars for family court and mental health 

professionals, she is frequently interviewed on the topic of 
shared parenting by journalists, including the New York Times, 
Time magazine and the Wall Street Journal. nielsen@wfu.edu  
www.wfu.edu/~nielsen
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Spotlight - Victor P. Valmus
By Karine Burney

For the last 13 years, Victor "Vic" 
Valmus has graciously volunteered 
his time to review the most recent 
appellate court decisions involving 
family law issues and write the case 
law update section of this publication. 
Vic also lends his wisdom to our 
community by presenting on numerous 
family law topics, including the 
case law update. For Vic’s tireless 
commitment to our section, in a way 

that often goes unnoticed, the Executive Committee and the 
Family Law Section as a whole are incredibly grateful.

	 Vic is a Past President of the Family Law Section of 
the Cobb County Bar Association. He is a former program 
chair and current barrister in the Charles Longstreet 
Weltner Family Law Inn of Court. Vic teaches civil 
litigation at Kennesaw State University. In 2017, Vic started 
the Valmus Law Firm after practicing with Moore, Ingram, 
Johnson & Steele since 2001. 

	 After a successful career as a guitarist, including 
touring with 38 Special, Vic graduated summa cum laude 
from Kennesaw State University in 1998. He graduated 
cum laude from University of Georgia School of Law in 

2001, and was in the top 10 percent of his class. Vic splits 
his time between family law cases and criminal defense 
work. His office is located in Marietta, very close to the 
Marietta Square.

	 Vic is one of the most positive, caring and generous 
people in our great section. He is extremely talented—both 
as an attorney and musician, yet his humility and optimism 
are the qualities that define him best. We all owe a debt of 
gratitude to Vic for his continued efforts to educate and 
improve our bar.  FLR

Karine P. Burney is a partner with Burney & 
Reese LLC, where she exclusively practices 
family law.  Burney is a Member at Large of 
the Executive Committee of the Family Law 
Section of the State Bar of Georgia.  She is the 
current Family Law Institute Fundraising 
Chair.  She is also the President of the Cobb 

County Bar Association Family Law Section. Burney likewise 
participates as a Program Chair and Barrister in the Charles 
Longstreet Weltner Family Law Inn of Court.  

Interested? visit  readthelawga.us/familylaw
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Child Support Worksheet Helpline 
A Call for Volunteers

a service provided by the Family Law Section of the State Bar of Georgia and the Georgia Legal Services Program

TT Convenient and easy way to serve the community

�� One-time legal assistance – not an ongoing legal 
relationship with the pro se litigant

�� Contact caller(s) from the comfort of your office or 
home on your schedule

TT Flexible commitment

�� You may volunteer for as many cases as you would 
like to take

TT Simple registration email the form below to  
cswgahelp@gmail.com

Flex your child support worksheet prowess to assist income eligible, pro se Georgians with the 
completion and filing of child support worksheets!

Child Support Worksheet Helpline Volunteers
Lori Anderson
Steven R. Ashby
Alice Benton
Audrey Bergeson
Dan Bloom
Ivory Brown
Teri L. Brown
Obreziah L. Bullard
Erik Chambers
Katie (Kathleen) Connell
Rebecca Crumrine Rieder

Leigh Cummings
Courtney Dixon
E. Lauren Ducharme
Regina Edwards
Ted Ettriem
Kim Eyo
Jessica Reece Fagan
Samantha  Fassett 
Max Fisher
Brooke French
Adam Gleklen
Gary Graham 

Mitchell Graham
Karlise Grier
John E. Haldi
Hannibal Heredia 
Elinor H. Hitt
Donna Hix
Michelle Jordan
Scot Kraeuter
Kelly Miles
Marcy Millard
Sabrina A. Parker
Jamie Perez

Laurie Rashidi-Yazd
Tera Reese-Beisbier
Steven C. Rosen
Jonathan Rotenberg
Elizabeth Schneider
Laura Holland Sclafani
Mali Shadmehry
Dawn Smith
Savannah Stede
Savannah Steele
Erin Stone 
N. Jason Thompson

I am interested in being a Volunteer for the Child Support Helpline*
Name: ____________________________________________________________________________  

Bar Number: _ _____________________________________________________________________

Office Address: ____________________________________________________________________

Phone: ____________________________________________________________________________

Email: ____________________________________________________________________________

I would like to assist with no more than ____ callers per month.

l understand that by signing up for this volunteer position, I am certifying that I have a 
working knowledge of Child Support Worksheets in the State of Georgia and how to complete 
them based on information provided to me by a pro se litigant. I also certify that I am a member 
in good standing with the State Bar of Georgia.

___________________________________________

*Please email this form to cswgahelp@gmail.com 
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The 2019 Family Law Institute Sponsors To Date
(as of April 8, 2019)

Five Star ($7,500)

ivory t. brown
IAG Forensics & Valuation

Double Diamond ($5,000)

Stern Edlin
Johnson Kraeuter
Meriwether & Tharp

Diamond ($2,500)

Kessler & Solomiany
Richardson Bloom & Lines 
Connell Cummings
Gray Eittreim Martin
Davis, Matthews & Quigley
Levine Smith Snider & Wilson
Abernathy Ditzel Hendrick Bryce
Hedgepeth Heredia
Boyd Collar Nolen Tuggle & Roddenbery
Burney & Reese
Hall Booth Smith
Marple Rubin Family Law
Warner Bates
FAYR

Double Platinum ($1,500)

Matthew Lundy Law – QDRO Law
Soberlink
Gibbon Financial Consulting
OurFamilyWizard
Frazier & Deeter
SignatureFD
Smith & Lake
Shewmaker & Shewmaker
Collard Shockley
Callaway & Company - Ansley L. Callaway
Lexis Nexis
Hawk Professional Investigations, Inc.
Stearns-Montgomery & Proctor
Hoelting & McCormack
Nedra L. Wick
The Holder Group
Daniel Henninger Photography
Elizabeth Gallo Court Reporting
Moore Ingram Johnson & Steele
Flink Family Law Mediation
Jonathan V. Dunn
Crouch Law
Coastal Divorce Advisors
Thomson Reuters

Read GA Family Law
JAMS
Mann & Mann
Mercedes-Benz of Buckhead

Platinum ($1,000)

White Elm Group
Law Offices of John F. Lyndon
Smith, Gilliam, Williams & Miles
HDH Advisors
Oliver Maner
Dupree, Kimbrough & Carl
Robert G. Wellon
The Schachter Law Firm
Integrated Financial Group
Finch Mediation

Gold ($500)

Russell & Herrera
Tesser Mediation
DearthGalat
Atlanta Behavioral Consultants/Howard Drutman & 
Naggiar & Sarif
Glenda L. Sullivan
Huff and Woods
Deming Parker Hoffman Campbell & Daly
Claiborne|Fox|Bradley|Goldman
E. Noreen Bank-Ware Law Firm
Herron Family Law
Franklin Family Law
Wiggam & Geer
Eagle Investigative Services

Silver ($250)

Valmus Law Firm
Megan Miller Legal
The Gleklen Law Firm
Kim Oppenheimer/Child Custody Solutions
Smith Taire Legal
Fenwick Thompson & Associates
Cann Dentistry
Gentry Law Firm
Ellis Funk
Rawls Attorney Billing Services
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An Update from the Diversity Committee
By Rob Wellon

	 The Family Law Section Diversity Committee continues 
to be active under the leadership of Ivory T. Brown. In 
seeking to provide meaningful areas of interest in alerting 
our membership to be diverse and inclusive, Ivory created 
the Diversity and Inclusion Speaker Series, which was 
scheduled after each committee business meeting. 

	 The Series began with a discussion by Prof. Elizabeth 
Berenguer from the Norman Adrian Wiggins School of Law 
at Campbell University on Cognitive Bias, citing five tactics 
to improve results and increase client satisfaction were 
cited.
	 1. Cognitive bias in judicial decision making
	 2. Anticipating and managing client cognitive bias
	 3. Drafting to persuasively utilize/neutralize cognitive  
           bias
	 4. Acknowledging and managing our own biases

	 5. Potential dangers of cognitive bias.

	 The second installation featured a presentation on 
transgender equality and the law by Taylor Brown, 
from Lambda Legal, an advocacy group which provides 
materials and assistance on the legal issues dealing with 
transgender equality. The topic and talk were most 
timely and certainly broadened our understanding of this 
meaningful area of the law.

	 The third series subject was on Disabilities and 
the Law—Equal Access & Accommodations presented 
by  Synge Tyson, MA, OMS. CPACC, who conducts 
training and workshops on disability etiquette, ADA & 
Rehabilitation Act Compliance, as well as presenting at 
international conferences on reasonable accommodation 
for people with disabilities. The other speaker was Vincent 
Martin, who was the first totally blind student to attend 
Georgia Tech. Martin has an MS in Human Computer 
Interaction, Computer Science concentrating in Human 
Centered Computing as well as several undergraduate 
engineering degrees. He is on the advisory board for the 
Georgia Vocational Rehabilitation Agency (GVRA) which 
provides resources for Georgians with disabilities. In a 
most interesting manner, they discussed inclusive behavior, 
a working definition of disability, access on IQ testing, a 
cautionary note that accommodation is not necessarily 
inclusion and moving from motivated reasoning to forward 
inclusive thinking. 

	 The fourth installation was on Learning Differences: 
Discovering Dissecting and Directing Your Child’s 
Educational Needs. The speakers were Dawn Smith, Smith 
& Lake; Craig Goodmark, Goodmark Law Firm; and Alisha 
Fisher, the principal at the Atlanta Heights Charter School. 
The presenters were most keyed in to the law, and even the 
lack of law, on advocating for your client’s child and the 
knowledge and law necessary for parents to advocate for 

their children, including undertaking the IEP process and 
how to urge the child’s school to evaluate the child when a 
parent feels it should be done.

	 The final presentation in the Diversity and Inclusion 
Series for the year was in dealing with Navigating Religion 
and Ethnicity in Our Courtrooms and Community, 
presented by M. Khurram Baig and Aisha Rahman, both 
of the Baig-Firm. The interesting dialogue included details 
of actual litigation concerning bias and religious issues 
which we confront, such as the “Georgia woman jailed for 
wearing a headscarf to court.” 

	 The success of this series should augur well and foster 
future speakers for the committee to explore in guiding us 
to ensure our section members are well-versed in diversity 
and inclusion so we may more adequately serve our 
profession.

	 In addition to the Speaker Series, the committee has 
sponsored a luncheon at the Family Law Institute where 
many bar associations were represented and efforts on 
diversity were showcased, even to the ethnic food unique 
to the area. Community service pop-up clinics have been 
presented and a mentor program started.

	 The committee has also embarked on “Mindful 
Matters,” and hosted a program on Co-Parenting Designed 
for Never Coupled Parents by Naomi Natale, MSW, 
Premier-planning.org. It has also instituted a “Ted Talks” 
series where committee members will be speaking as a 
prelude to possible inclusion at the Family Law Institute. 

	 Yes, the committee has been very busy with these 
helpful and instructive programs. We invite more 
participants at our meetings and in providing service on 
this most meaningful committee.  FLR

Rob attended Emory College and Stetson Law 
School and began practicing family law with 
Jack Turner until he started his own practice, 
focusing on complex family law and contested 
custody matters.  He was the founding member 
and first president of the Weltner Family Law 
Inn of Court, and the founder and first Director 
of the Litigation Section’s College of Trial 

Advocacy, and received the State Bar Justice Marshall 
Professionalism Award in 2012.  He has been serving as an adjunct 
faculty member of Emory Law School since 1995, and in 2013 
he created a trial advocacy course in family law. And most 
importantly he is the father of two and grandfather of seven, and is 
most pleasant to all.
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Jack P. Turner Award
By Ted Eittreim

	 In addressing the issue of legal professionalism at the 
Florida State University College of Law Symposium in 
1999, the former Dean of Yale Law School, Prof. Anthony 
T. Kronman contemplated what makes the practice of 
law a profession as opposed to merely being a trade. In 
doing so, he posed the question: “Do the qualities of legal 
professionalism help to promote the welfare of the larger 
society we all inhabit?” Surely the answer to that question 
is “yes” and incumbent in that response is a realization 
that we lawyers owe duties not only to our clients, but 
also to society and to each other 
that extend beyond our own self-
interests.

	 In further pondering these 
issues, we might be tempted to ask 
ourselves: “What does it mean to 
be a professional?” or “What are 
the qualities of professionalism that 
we should strive to incorporate 
into our everyday practices?” I 
would submit that one manner to 
find answers to these questions, 
and ultimately improve our own 
individual implementations of the ideals of professionalism 
in our practices, would be to look to others in our field 
who have embodied the term “professional” and made 
“professionalism” a totem of his or her practice. Edward E. 
“Ned” Bates is one such lawyer. Bates gives all members of 
the Family Law Section, and indeed all lawyers, a shining 
example of which to aspire. And therefore, recognizing 
a career dedicated to the ideals of professionalism and 
service to the Family Law Section and the practice of 
family law in general, Bates is the most recent, and a most 
deserving, recipient of the Jack P. Turner Award, which 
was bestowed upon him at last year’s Family Law Institute 
held at Jekyll Island. 

	 Importantly, the Jack P. Turner Award is not given 
every year; rather, it is only bestowed on a member of 
our Section when that member is identified as having 
demonstrated a career devoted to the practice of family law 
by being recognized by his or her peers as an exemplary 
lawyer, and one who has made substantial and significant 
contributions to improve, advance, and elevate the practice 
of family law in Georgia.

	 Bates, in his more than four decades of practice, has 
accumulated virtually every accolade possible in our 
profession, although you would likely never know that 
from speaking to him. He is a past president of our Family 
Law Section, and he is also a past chairperson of the 
Georgia Chapter of the American Academy of Matrimonial 
Lawyers. He is a prior recipient of the Joseph J. Tuggle 
Professionalism Award, having been given that honor in 

2009, and he also, quite literally, wrote the book on family 
law forms in Georgia, Georgia Domestic Relations—Forms 
and Practice. 

	 However, more than the voluminous accolades and 
formal professional recognitions, Bates has dedicated his 
career to practicing family law the “right way”, meaning 
that while we family lawyers routinely find ourselves 
fighting alongside our clients in the emotional trenches 
created by the breakup of a family, Bates proves that 
we can disagree without being disagreeable. He shows 

through his example that it is 
possible for family lawyers to 
zealously represent our clients 
without degenerating into personal 
attacks on the opposing party 
or making ad hominem attacks 
on our opposing counsel. Mr. 
Bates embodies the spirit of what 
the American Academy calls 
“constructive advocacy,” and in 
doing so, he shows all of us that it 
is not only possible, but preferable, 
to maintain the highest levels of 

civility with our courts and our colleagues even when 
navigating the tumultuous waters of a family law action.

	 In his brief remarks following the presentation of the 
Jack C. Turner Award, Bates spoke not of himself, but of 
Jack Turner. Bates spoke admiringly of and with reverence 
towards Turner, about how he had worked with him, about 
how he learned from him, about how he was missed, and 
about how he embodied professionalism in and out of the 
courtroom. Afterwards, it was said by more than a few 
people in the room that “only Ned could manage to accept 
an award and not talk about himself.” In fact, one of Bates’s 
first comments on being handed the award by his law 
partner and long-time friend Barry McGough was that he 
“wasn’t sure that he deserved it.” 

	 Make no mistake, Mr. Bates, the rest of the Family Law 
Bar is certain that you deserved it. Congratulations. FLR

Ted Eittreim is a partner with Gray Eittreim 
Martin, LLC, in Atlanta, and he has been 
practicing family law exclusively for nearly 
seventeen years. He graduated from the 
University of Virginia and Emory Law School. 
Ted is a member of the Executive Committee of 
the Family Law Section of the State Bar, and he 

speaks frequently on family law topics. He can be reached at 
teittreim@gemfamilylaw.com.
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Stephen C. Steele was honored as the 2018 recipient of 
the Joseph T. Tuggle, Jr. Professionalism Award during 
the 2018 Family Law Institute. The Joseph T. Tuggle, 
Jr. Professionalism Award is given in recognition of 
the individual attorney who has most exemplified the 
aspirational qualities of professionalism in his/her 
practice as a lawyer and/or a judge. Considering Steve’s 
distinguished service to the Family Law Section and his 
unrelenting integrity and professionalism in his practice, he 
was a clear choice for the award.

	 Steele served on the Executive Committee of the Family 
Law Section of the State Bar of Georgia from 2000 through 
2007. He was Chair of the Family Law Section from 2005 
until 2006, during which the Section was recognized as 
Section of the Year. During his term as chair, Steele served 
on three of the five legislative sub-committees and advisory 
groups helping to implement the new Child Support 
Guidelines that became effective Jan. 2007. 

	 Steele is a Fellow of the American Academy of 
Matrimonial Lawyers and the International Academy 

of Family Lawyers. Steve also served as president of the 
Charles Longstreet Weltner Family Law Inn of Court from 
2010 until 2012. He has been named as a Super Lawyer 
since 2007. Steele was also named to Georgia’s Legal 
Elite in 2010. He is included among The Best Lawyers in 
America, and serves on the National Advisory Board of 
The National Association of Family Law Attorneys.

	 Since 1987, Steele has practiced with the firm of Moore 
Ingram Johnson & Steele in Marietta. Steve graduated 
with honors from Georgia Tech in 1973. He graduated 
from Emory University School of Law in 1978. He served 
as an assistant solicitor in the State Court of Cobb County 
from 1978 through 1980, then as assistant district attorney 
in the Cobb Judicial Circuit from 1986 until 1987. Steele 
also taught in the Paralegal Civil Litigation program at 
Kennesaw State University for 25 years. Steele and his wife 
Nancy reside in the Talley-Turner-Steele home in historic 
Marietta. Steve and Nancy have two sons, Matthew and 
John Paul. 

	 The Executive Committee and the Family Law Section 
as a whole congratulates Steve on an honor that is well 
deserved. FLR

Karine P. Burney is a partner with Burney & 
Reese LLC, where she exclusively practices 
family law.  Burney is a Member at Large of 
the Executive Committee of the Family Law 
Section of the State Bar of Georgia.  She is the 
current Family Law Institute Fundraising 
Chair.  Burney is also the President of the Cobb 

County Bar Association Family Law Section.  Burney likewise 
participates as a Program Chair and Barrister in the Charles 
Longstreet Weltner Family Law Inn of Court.  

2019 Joseph T. Tuggle, Jr. Professionalism Award 
By Karine Burney
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	 This past summer, the Supreme Court of Georgia 
overturned a portion of O.C.G.A. § 19-7-3, the statute 
governing grandparent visitation, and further limited 
grandparent visitation in Georgia. This most recent 
curtailing of grandparent visitation is yet another decision 
in a long line of cases upholding the autonomy of fit 
parents to raise their children as they choose, including 
deciding with whom to allow contact with their children. 

	

	

	

	 In 1988, the Georgia legislature enacted a new version 
of the grandparent visitation statute that permitted a trial 
court to grant grandparents “reasonable visitation rights 
upon proof of special circumstances which make such 
visitation rights necessary to the best interests of the child.” 
In Brooks v. Parkerson, 265 Ga. 189 (1995), the Supreme Court 
of Georgia held that this statute violated state and federal 
constitutions because it violated the rights of parents to 
raise their children without undue state interference, a 
right that is protected by the U.S. Constitution and long 
recognized by the U.S. Supreme Court. In holding this 
prior grandparent visitation statute unconstitutional, the 
Court further held that grandparent visitation can only be 
imposed over the parents’ objections on a showing that 
failing to do so would be harmful to the child. 

	 The ruling in Brooks was subsequently codified, and 
the grandparent visitation law in Georgia remained 
substantially the same, but with some amendments, until 
the legislature amended the grandparent visitation statute 
in 2012. The 2012 amendment included a new subsection, 
currently O.C.G.A. § 19-7-3(d), that expanded the rights 
of grandparents in Georgia. This subsection allowed a 
trial court to grant reasonable visitation with a child to the 
parent of a deceased, incapacitated, or incarcerated parent 
“if the court in its discretion finds that such visitation 
would be in the best interests of the child.” It is this 
subsection that is the subject of the recent Supreme Court  
of Georgia case, Patten v. Ardis, 304 Ga. 140 (2018), and 
the most recent reiteration of parents’ rights to raise their 
children without undue state interference. 

	 The facts in Patten are as follows: Robert Shaughnessy 
and Katie Patten married and conceived a child in 
2015, and Shaughnessy died shortly thereafter. Patten, 
then a widow, subsequently gave birth to a child and 
permitted Shaughnessy’s mother, Mary Jo Ardis, to visit 
with the child a couple of times, but then decided not to 
allow further visits. Ardis filed for visitation pursuant 
to O.C.G.A. § 19-7-3(d), and the trial court granted her 
visitation. Patten, the child’s mother, appealed.

	 On appeal, the Supreme Court of Georgia held that 
O.C.G.A. § 19-7-3(d) is unconstitutional. The reasoning in 
Patten mirrors that of Brooks. In fact, the Court held that 
O.C.G.A. § 19-7-3(d) is “materially indistinguishable” 
from the statute invalidated and held unconstitutional 
in Brooks. The fatal flaw of O.C.G.A. § 19-7-3(d) is that it 
allowed a trial court to award visitation to a child without 
any showing of harm to a child. The Supreme Court of 
Georgia has made itself clear: it will not authorize an 
award of visitation to a grandparent over the objection of a 
fit parent under any circumstance unless the grandparent 
can demonstrate that a failure to do so will result in 
actual or threatened harm to the child. In so restating its 
prior rulings, the Court found O.C.G.A. § 19-7-3(d) to be 
unconstitutional; and, it is no longer the law in Georgia. 

	 Notably, the ruling in Patten does not mean that 
there is not a situation in which the parent of a deceased,  
incapacitated or incarcerated parent may seek and 
be awarded visitation with a grandchild. Instead, a 
grandparent in such a situation must seek visitation under 
O.C.G.A. § 19-7-3(c), the same as he or she would in the 
absence of death, incapacitation or incarceration, and must 
demonstrate “by clear and convincing evidence that the 
health or welfare of the child would be harmed unless such 
visitation is granted.” FLR 

Erica Byrd is an associate with Bovis, Kyle, 
Burch, & Medlin, LLC, and she has been 
practicing family law there for six years. She 
earned a B.A. from Agnes Scott College, 
graduating magna cum laude, and a J.D. from 
the University of Georgia, graduating cum laude. 

The Impact of Patten v. Ardis on 
Grandparent Visitation in Georgia
By Erica F. Byrd
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Tips for Successful Mediation
By William A. Alexander
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	 Mediation, in this writer’s opinion, is the single best 
opportunity to resolve the case for your client—everyone 
is present for one singular purpose: to settle. But achieving 
that goal does not begin the morning of mediation. It 
begins in the days, weeks or months leading to that point. 
As Ben Franklin once stated, “by failing to prepare you are 
preparing to fail.” Thus, naturally, the key to any successful 
mediation is preparation—not just for the attorney, but 
also for the client and any experts involved in the case. 
Mediation without successful preparation can easily result 
in wasted time and money. 

	 Often, mediators can spend the first few hours of the 
mediation simply getting to know the parties and the 
issues involved. If you are dealing with complex issues, 
this exercise alone could take up the majority of the day. 
Because of this, it is paramount that you have spent time 
reviewing the issues, the law, the pleadings, and the 
documents ahead of time. This will place you in the best 
position to coherently and succinctly apprise your mediator 
of the facts and issues. Without this basic preparation, you 
will not be able to provide your mediator with the tools 
necessary to support the reasoning behind the offers made 
during mediation. 

	 Sometimes, your mediator may be willing to prepare 
for a case in advance. Be sure to check with your mediator 
to see if he or she will review documents and position 
statements prior to mediation.  Not only will your mediator 
be prepared to start the day brokering offers having 
already gathered vital background information, but he or 
she may be able to help ensure that all issues are addressed 
in every offer, rather than small unresolved matters 
cropping up at the end of an already long day.

	 Once offers are being brokered back and forth—
whether from the outset or after each side has had a chance 
to present their facts to the mediator—the mediator is 
typically asked to provide a party’s justification for his 
or her position. If you have adequately presented the 
mediator with the facts supporting your positions, as well 
as the applicable law (when necessary), your mediator may 
be able to provide the opposing side with an acceptable 
answer. Your mediator is there to be more than just a 
carrier pigeon for offers; they want to do everything in 
their power to help reach a successful resolution for the 
parties. Equipping your mediator with the ability to answer 
questions which arise in the other room when your offer 
is presented will assist your mediator in accomplishing 
their—and everyone’s—goal: settlement. 

	 Beyond ensuring that you have a grasp of all the legal 
and factual issues in the case, also prepare your client for 
the mediation process in general. Successful mediations 
can be a long and slow process. They can involve extreme 
or unreasonable settlement proposals. Prepare your client 
for all of this. If a client is not prepared to receive what 

they perceive to be an unfavorable settlement proposal, 
they may become emotional, unfocused, or seek to end 
the negotiation process before it even begins. If, however, 
you have prepared your client for the likelihood that the 
opposing side will start with an extreme offer, your client 
will be significantly better positioned to react appropriately 
and focus on forming a constructive response. 

	 You may also wish to consider assisting your client in 
formulating their presentation of the facts. At some point, 
the mediator will want to hear from your client. If your 
client tends to be nervous when discussing their case, or, 
more often, wants to tell the mediator every detail of the 
relationship—regardless of relevancy—you run the risk of 
slowing down the process, when the main focus of the day 
should be on discussing proposals. 

	 	     

	 	    

	

	

	 Further, if you are involved in a case with a complex 
financial estate, prepare your financial expert or consultant 
to be present during mediation. The mediator or the 
opposing counsel will likely have questions regarding 
valuations, at how certain numbers were arrived, and the 
like. If you have been relying on your financial expert 
to address those issues, but he or she is not present, or 
unprepared, you could find yourself unable to answer such 
crucial questions. Make sure to meet with your experts 
far enough in advance of mediation to provide them with 
everything they will need to assist you in justifying your 
positions. 

	 In preparations for mediation, a key topic to consider 
is how you intend to present your initial offer. The first 
offer made during mediation is usually the most difficult. 
Do you start with an aggressive offer or do you begin 
with a more reasonable position? Unsurprisingly, the 
answer to this question is “it depends.” What it depends 
on, however, is something you can determine before the 
mediation even begins. For example, if you have favorable 
facts, you can be more aggressive in your proposals. If 
the law is on your side, you can also start with a more 
aggressive offer. But there are other, less obvious factors 
which enter into the equation. One factor to consider is 
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the personality of the other party. If the other party is 
motivated to settle, that likely weighs in favor of starting 
from a more aggressive posture. But if the other party is 
simply present at mediation to fulfill a requirement—due 
to an Order to Mediate, for example—an overly aggressive 
offer may cause the other party to abandon the mediation 
process without offering any response at all. Additionally, 
assess your opposing counsel. Some attorneys are willing 
to push their clients. Others, unfortunately, are not. So, 
if your opposing counsel is not willing to persuade their 
client to stick with the process and respond with a counter 
proposal (or, even worse, did not prepare their client at all), 
an over the top offer may lead the opposing party to leave 
the process, while their attorney willingly lets them go. 
While determining your best starting position is a difficult 
proposition, a good grasp of your facts, the law, the parties, 
and your opposing counsel, will allow you to strike the 
correct balance of aggressive advocacy and reasonableness. 

	 While preparing for mediation with your client 
is incredibly important for any successful mediation, 
a common trap for many attorneys is detailing a 
comprehensive plan with the client during the preparation 
and sticking to that plan regardless of how the mediation 
process is progressing. This can lead to formulaic and 
inflexible proposals which may fail to take advantage of 
elements of the opposing party’s offers. A good example 
of this may take place in alimony negotiations. One party 
may have a plan of the highest amount they would like to 
settle on, and the lowest amount they are willing to accept. 
If, however, the opposing party takes a different approach, 
e.g., a monthly amount plus premium payments for health 
insurance, or maintaining the mortgage, a plan to simply 
offer flat monthly amounts may fail to take advantage of 
the positive aspects of an offer from opposing counsel. 

	 Having third parties, like financial experts, present 
at mediation can greatly assist in formulating offers and 
responding to counterproposals. Others, however, may 
not be so helpful. Emotions run incredibly high in nearly 
every family law case. Because of this, many clients want a 
friend or family member present during mediation. If that 
is something your client is requesting, be certain to meet (or 
at least speak with) that individual prior to mediation. Your 
client’s support group may “empower” your client to their 
own detriment. This is not the friend’s or family member’s 
case. They are not spending their own financial resources 
litigating the case. So, while your client may appreciate the 
“take him for all he’s worth” attitude the friend is bringing 
to the room during a difficult day, it could very easily derail 
a process that involves very reasonable proposals. A brief 
call or meeting with the third party ahead of the mediation 
will help you make an informed decision on whether to 
allow that person to be present during mediation. 

	 Unlike a client’s friend or family member, there may 
be times when other neutral third parties are present, and 
you will want to consider when, or if, they should be asked 
to leave the room. Some custody disputes, for example, 
involve a Guardian ad Litem. Having the Guardian at the 
mediation is always a good idea, as you will most certainly 

want him or her to weigh in on offers, persuade parties, 
and sign off on any parenting plan. Remember, however, 
the Guardian does not share the same confidences that 
you and your client share. If something is discussed in 
your room, the Guardian has the right to take it into 
account prior to formulating a final recommendation and/
or share it with the other side. So, if you need to have a 
frank conversation with your client, or you are concerned 
about your client’s emotional state, do not be afraid to ask 
the Guardian to step out for a moment. Similarly, your 
mediator is entitled to convey to the other side what is 
discussed in your room. And though it is often helpful to 
have your mediator part of discussions while formulating 
a counterproposal, you may run into a situation where 
you do not want the mediator privy to your conversations. 
Again, do not hesitate to ask the mediator to step out of the 
room for a moment. 

	 After spending days reviewing the pertinent 
documents, preparing your client, and formulating 
scenarios, sometimes the most powerful tool in any 
mediation is simply not to respond to an offer. If it becomes 
clear that the other side is not negotiating in good faith, or 
your client has reached his or her best and final offer, it is 
okay to tell the mediator to make clear to the other side that 
you are prepared to abandon the mediation. If the other 
side is truly negotiating in bad faith, then they may let you 
leave—and your client will at least save wasted money. 
If, however, the opposing party is motivated to settle, 
threatening to leave the process may cause them to make a 
more reasonable proposal, or accept the previous proposal 
as stated. 

	 If you and your client are prepared to walk away 
from the process, be sure that you have used the day 
to gather vital information which may assist you in 
your preparations moving forward. Do not hesitate to 
seek justification behind every offer presented. If the 
opposing party refuses to back off of a separate property 
claim, for example, do not leave the mediation without 
understanding their reasoning behind it. If they are 
insisting on a restricted parenting time schedule, make 
sure you request (and see) their evidence supporting 
their claims that restricted parenting time is what is best 
for the child(ren). Discovering the reasoning behind the 
opposing party’s claims will allow you to prepare your 
case for the next steps, and will ensure that your ultimately 
unsuccessful mediation has helped set your case up for 
future success.  FLR

William Alexander is an associate attorney at 
Richardson Bloom & Lines LLC, located in 
midtown Atlanta, Georgia. William focuses his 
practice on all aspects of family law, including 
custody disputes and divorce actions involving 
complex financial estates. William has 
dedicated his career to family law since his 

graduation from the Georgia State University College of Law in 
2012, and can be reached at william@rblfamilylaw.com. 
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Case Law Update 
By Vic Valmus
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ATTORNEY’S FEES

Reid v Reid, A18A1498 (February 8, 2019)

	 The parties were married in 1995 and had two children. 
In 2011, the wife filed a Petition for Divorce. In 2012, a 
Temporary Order was entered giving the wife the marital 
residence and primary custody of the children. After a 
twenty-day bench trial, the court granted the wife’s Petition 
for Divorce. The wife requested attorney’s fees and the trial 
court suggested the parties address the fee issues in letter 
briefs and the parties agreed to do so. The wife submitted 
two affidavits from her attorneys. The court awarded her 
attorney’s fees totaling more than $700,023 under O.C.G.A. 
§ 9-15-14 and § 9-16-2. Husband appeals and the Court of 
Appeals affirms and reverses and remands. 

   	 Regarding § 19-6-2, the wife was a stay-at-home 
mother, working part-time to earn $2,800 a month and 
that during the litigation the Husband received $625,000 
from his parents and $240,000 from other assets. The wife 
used her own funds from her own estate, sold jewelry and 
cashed in insurance policies. § 19-6-2 does not require the 
trial court to make any findings as to the reasonableness 
of the fees. Therefore, there is sufficient factual findings to 
show the trial court carefully considered the parties relative 
financial positions.   

   	 Regards to O.C.G.A. § 9-15-14(b), trial court found the 
Husband maintained positions and claims throughout 
the divorce action that lacked substantial justification and 
the husband unreasonably expanded the case with his 
conduct and litigious posturing. One example was the 
husband sought primary custody of the children despite 
the wife’s years as a stay-at-home parent. The husband 
also made repeated attempts to point to the wife’s alcohol 
consumption, but that was nowhere near as profound as 
the husband alleged. The court considered the wife’s many 
attempts to settle the case where the husband submitted 
bad faith counter offers and the husband expanded and 
delayed the litigation and awarded the wife fees under 
O.C.G.A. § 9-15-14 in the amount of $473,394.41. 

   	 The husband also argued the trial court erred in 
awarding fees under O.C.G.A. § 9-15-14. Under this section, 
the award must be supported by sufficient proof of actual 
cost and reasonableness of those costs. The fee award must 
be limited by the fees incurred because of the sanctionable 
conduct. Georgia does not allow lump sum or unsupported 
attorney’s fees award. Here, the trial court sufficiently 
identified the sanctionable conduct. However, there is no 
evidence in the record to show how the trial court arrived 
at a particular dollar amount it awarded. The wife concedes 
on the record that the court lacks evidence to conduct a 
meaningful appellate review regarding the amount of fees 
under § 9-15-14. Therefore, the husband contends that we 
must reverse the award outright, but the wife argues that 
we should vacate and remand for further proceedings. In 

previous cases where the proponent failed to put evidence 
in the record to support the amount of fees and a failure 
to provide evidence mandated reversal. However, the 
appropriate outcome in this case is to vacate the trial 
court’s order and remand.

   	 The husband also argues the trial court was not 
permitted to consider settlement offers to establish his 
liability for attorney’s fees. However, the husband waived 
this argument when he agreed to address the settlement 
offers in the affidavits submitted to the court. However, 
even if he did not waive the issue, the statutory provisions 
excluding evidence of compromise negotiations contains an 
exception that such evidence offered for another purpose 
shall not be excluded, including, but not limited to, such 
evidence negating a contention of undue delay or abuse 
of process. Therefore, settlement offers are admissible 
for the purposes of determining whether the husband’s 
actions constituted delay or abuse of process. Therefore, 
the trial court was permitted to consider these settlement 
offers when evaluating whether the husband delayed the 
proceedings.

DIRECT APPEAL

Ford v Ford, A18A1156, (August 30, 2018)

   	 The father appeals the trial court’s judgment granting 
a divorce from the mother, challenging a series of orders 
entered by the trial court granting the parties’ divorce and 
ultimately awarding the mother sole custody of the parties’ 
four minor children. The father filed a direct appeal but the 
Court of Appeals dismisses the appeal for lack of jurisdiction. 

   	 Generally, appeals from orders in domestic relation 
cases must be pursuant to the discretionary application 
pursuant to O.C.G.A. §5-6-35. Although a direct appeal 
is proper under O.C.G.A. §5-6-34 from all judgments or 
orders “in child custody cases” that the award refused to 
change, or modified child custody, or orders that hold or 
decline that hold persons in contempt of child custody 
cases. However, child custody issues are ancillary in a 
divorce action and do not transform a case into a “child 
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custody case.” Even if the only relief sought on an appeal 
pertains to the custody decision, the underlying subject 
matter is still the divorce action and its resulting Final 
Decree. Since the father did not pursue the discretionary 
review in this case, the Court of Appeals lacked 
jurisdiction.

GRANDPARENT VISITATION/EXTRA-CURRICULAR 
ACTIVITIES/GAL FEES

Reid v Lindsay, A18A1933, (January 22, 2019)

	 DR and JR were twin brothers born to Reid and his first 
wife in December 2005. JR was born with serious medical 
issues and the grandmother (Grandmother Lindsay) 
and her husband (Lindsay) took care of DR while the 
parents were taking care of JR. Over the next 10 years, DR 
lived almost exclusively with the Lindsay family. From 
2006 until 2016, the Lindsays provided almost all of the 
financial support, home schooled DR, enrolled DR in sports 
programs, music lessons and took him to church and other 
activities. In 2011 when DR was five years old, his mother 
suddenly and unexpectedly died. In 2015, Reid remarried, 
and his wife had a daughter. In May 2016, Reid moved DR 
out of the Lindsay family’s home and into his home to live 
full-time with him and his wife, twin brother, JR and his 
half-sister KR. Reid also stated that the Lindsays would not 
have any visitation or phone contact with DR unless Reid 
was present. In 2016, Grandmother Lindsay petitioned the 
court for reasonable visitation with DR. The court found 
that DR was very bonded with the Grandmother Lindsay, 
had already experienced significant loss during his 
childhood including the death of his mother and that his 
sudden removal from the Lindsays, his primary caregivers 
for 10 years. The court found by clear and convincing 
evidence that DR would be harmed if he were denied 
contact with the Lindsays and such contact was in his best 
interest. The court awarded the Grandmother Lindsay a 
minimum of 1 weekend each month, two weeks during 
the summer vacation, a portion of his school breaks and 
various holidays subject to certain conditions involving 
the extra-curricular activities and for Reid to pay 50% of 
the guardian ad litem fees. Reid appeals and the Court of 
Appeals affirms in part and reverses in part.

	 Reid contends, among other things, that the trial court 
erroneously failed to make specific findings of fact based 
on clear and convincing evidence that DR’s health and 
welfare would be harmed unless visitation was granted. 
Here, the trial court made numerous factual findings 
and found overwhelming evidence that Grandmother 
Lindsay had significant parental control and support of DR 
throughout his childhood and the resulting emotional bond 
between her and DR was significant. 

   Reid also argues that the visitation with Grandmother 
Lindsay on the weekends and during the summer would 
interfere with or even prevent his participation in extra-
curricular activities. The court outlined a specific visitation 
schedule in which it awarded Grandmother Lindsay 
visitation for 1 weekend per month during the school year, 

summer and holidays, but made the visitation subject to 
all of DR’s school related extra-curricular activities and 
gave Grandmother Lindsay discretion as to whether DR 
participated in non-school related activities that occurred 
during her visitation. Reid argues that the trial court erred 
when it overrode the statutory mandate that grandparent 
visitation must be subject to the child’s extra-curricular 
activities pursuant to O.C.G.A. § 19-7-3 (c)(4), which 
provides that in no case shall the granting of visitation 
rights to a family member interfere with a child’s school or 
regularly scheduled extra-curricular activities. Construing 
extra-curricular activities as Reid argues would allow Reid 
to schedule so many extra-curricular activities for DR that 
the court’s grant of visitation to Grandmother Lindsay 
would be vitiated. Therefore, the trial court’s conclusion 
was correct; and, it was authorized to find that giving a 
grandparent visitation priority over non-school related 
extra-curricular activities was in the child’s best interest.

	 Reid also contends the trial court erred when it 
ordered him to pay 50% of the GAL fees and that it 
violated O.C.G.A. § 19-7-3 which states in pertinent part 
that if a court finds that the family member can bear the 
cost without unreasonable financial hardship, the court, 
at the sole expense of the petitioning family member, 
may appoint guardian ad litem for the minor child. The 
record shows that shortly after the filing of the complaint, 
the parties entered into a Consent Order with a court 
appointed guardian ad litem and required Lindsay to pay 
the fees but reserved possible reallocation. The Consent 
Order included that the court retained jurisdiction over any 
and all of the GAL fees and expenses until final settlement 
or trial and gave the court the authority to reapportion 
any and all costs at the time as the court deems just and 
proper. Reid never objected or withdrew his consent from 
the Order. After the final hearing, based on the agreement 
by the parties, the court exercised discretion and ordered 
Reid to pay 50% of the GAL fees directly to Grandmother 
Lindsay within 6 months. A Consent Order constitutes a 
binding agreement between the parties with regards to 
the respective rights and obligations unless prohibited 
by statute or public policy. Here, O.C.G.A. § 19-7-3 (e)(1) 
plainly states that if guardian ad litem is appointed in a 
grandparent visitation case, then it shall be the sole expense 
of the petitioning grandparent. Therefore, the provisions 
of the Consent Order were prohibited by statute and 
cannot be used to justify the trial court’s Order requiring 
Reid to pay half of the GAL expenses. This case is physical 
precedent only.

MOTION TO ENFORCE

Buchanan v. Buchanan, A18A1345 (October 30, 2018)

	 The parties were married in 1993 and the wife filed 
for a divorce in 2016. It is undisputed the parties own two 
homes in Georgia, three homes in Florida and several 
other accounts and assets. The parties acknowledge 
they met in March 2017 and discussed various matters 
concerning their property and the wife took hand written 
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notes of the meeting which the husband signed. The hand-
written document was difficult to read but was divided 
into two sections. The husband signed both sections but 
the wife did not. Several days later, the wife presented 
the husband with a typed document entitled “Divorce 
Agreement”. She maintained that she reduced the hand-
written memorandum from March into a formal writing 
but the husband refused to sign it. Shortly after the wife 
filed a Motion to Enforce a Settlement Agreement in which 
she maintained the hand-written memorandum from the 
March meeting constituted a settlement agreement of 
all the property in the divorce proceedings and that the 
husband’s payment of $1,700 for a trailer was consideration 
for the agreement. The husband argued that they met to 
discuss reconciliation and denied that the hand-written 
memorandum was intended to be a settlement agreement. 
At the October hearing, the husband testified that they 
did not discuss getting a divorce and maintained that the 
meeting was for the purpose of reconciliation. The wife 
testified the purpose of the meeting was to try to reach a 
settlement agreement in the divorce and she took notes 
of what was agreed upon in the meeting. However, she 
acknowledged that the hand-written memorandum did not 
discuss the husband’s pension or all three of the Florida 
properties that had been acquired during the marriage. 

	 After the hearing, the trial court entered an Order 
finding the parties entered into a hand-written settlement 
agreement of all property issues with respect to the divorce. 
The court reasoned that the wife was the offeror of the 
settlement and the husband accepted her offer by signing 
the top and bottom of the hand-written memorandum. 
The court also concluded that the April typed document, 
although not signed by the husband, was valid and binding 
because the drafting of the documents is not necessary 
to effectuate a settlement and execution of the settlement 
documents was not necessary for the husband to accept 
the wife’s offer. Finally, the court concluded the husband 
had ratified and accepted the agreement by paying the 
wife $1,700 from the sale of a piece of farm equipment 
as contemplated in the hand-written memorandum. The 
husband applied for an interlocutory appeal and the Court 
of Appeals reverses.

	 The only enumeration of error by the husband was 
the trial court erred in concluding that he and wife 
had reached a settlement agreement. Here, the hand-
written memorandum was incomplete with regards to 
property holdings in that it only addressed two of the 
three Florida homes. There is also an ongoing dispute 
about who owns the Florida rental property. The hand-
written memorandum also does not address who will be 
responsible for the mortgage on each of the 4 homes still 
owned by the parties and how any other marital debt 
will be apportioned. In addition, the husband pointed out 
that the parties had several joint accounts, but the hand-
written memorandum referred only to 1 single unspecified 
joint account. Thus, the hand-written memorandum was 
incomplete as an agreement because it requires a great 
deal of inferences from unspecified sources to determine 
who actually owns what and how the property will be 

split between the parties. In addition, the hand-written 
memorandum in this case said that the husband is to 
receive the rental home in Georgia and that the home is 
to be appraised and if the property is appraised at over 
$30,000, the parties will divide the excess amount equally. 
However, the hand-written memorandum does not address 
the method of the appraisal or which party is responsible 
for obtaining and paying for the appraisal. The Supreme 
Court has previously held that in a written divorce 
settlement agreement, the method of an appraisal of real 
property was a substantive term of the agreement and not 
merely facilitative. P.J. Ellington concurs in judgment only 
therefore, the opinion is physical precedent only.

LEGITIMATION

Brumbelow v Mathenia, et. al., A18A1117 (October 4, 2018)

	 Brumbelow (Father) and Mathenia (Mother) had one 
sexual encounter and Mathenia became pregnant. The 
parties discussed raising the child together, but Father 
repeatedly denied that he was the child’s father, despite 
Mother’s assertion to the contrary. Father accompanied 
Mother to a doctor’s appointment. In February 2016, 
Mother cut off all contact with the Father. The child was 
born in July 2016. Mother voluntarily relinquished her 
parental rights and the child went home from the hospital 
with Lance and Ashley Hall who planned to adopt the 
child. Within a month of the child being born, Father 
contacted Mother and they agreed to raise the child 
together. Mother then changed her mind and decided to 
contest his efforts to legitimate and to proceed with the 
adoption. Thereafter, the Hall’s Petition to Adopt was filed 
and consolidated with the legitimation proceedings. The 
court denied the Father’s Petition to Legitimate but agreed 
to stay the adoption proceedings. Father appeals and the 
Court of Appeals reverses and remands.

	 The trial court erred by finding that Father abandoned 
his opportunity interest in developing a parent/child 
relationship. The law affords an unwed biological father an 
opportunity to develop a relationship with his offspring, 
and if he grasps that opportunity and accepts some 
measure of responsibility for the child’s future, then he 
may enjoy the blessings of the parent/child relationship. 
This opportunity interest begins at conception and endures 
throughout the minority of the child. However, this is 
not indestructible. Some factors the court has previously 
considered that would support a finding of abandonment 
would include, without limitation, the father’s inaction 
during pregnancy and at birth, a delay in filing a 
legitimation petition, and lack of contact with the child. 
When a father comes forward to participate in the rearing 
of his child, his interest acquires substantial protection 
under due process, but mere existence of a biological 
connection does not merit equivalent constitutional 
protection.

	 The trial court applied the wrong legal standard in 
that the court decision was based on everything Father 
did not do as opposed to all the things he did do. The 
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appropriate inquiry is not whether Father could have 
done more, but whether Father has done so little as to 
constitute abandonment. Here, the court relied heavily on 
Father’s un-involvement and failure to provide financial 
support or emotional support during the wife’s pregnancy 
despite his ability to do so. The court found his only action 
demonstrating any intent to develop a familial bond with 
the child was filing his Petition for Legitimation, but as the 
Father has noted, the trial court has applied the wrong legal 
standard for considering legitimation petitions. Therefore, 
the court’s conclusion that the only action Father took 
was filing the legitimation petition is unsupported by the 
evidence and also is in direct conflict with the court’s own 
factual findings. Here, Father filed legitimation petition 
shortly after the child’s birth and this court has put at least 
some significance on the length of time that the biological 
father waits before filing the petition. The petition was filed 
when the child was less than two months old, before the 
Halls filed the Petition to Adopt, and months before the 
DNA test confirmed he was the father. The court makes no 
reference to the date on which Father’s legitimation action 
was filed and that omission is notable.

	 The court also discounted other evidence that was 
either undisputed or supported by Mother’s testimony. 
Father had disregarded his opportunity interest during the 
Mother’s pregnancy and the court found this significant. 
However, Mother admitted engaging in actions that would 
have made it difficult for Father to contact or assist during 
the pregnancy. Mother never asked for assistance and cut 
off contact with him a few months into the pregnancy. 
The court found Father made no attempts to contact 
Mother during the remainder of her pregnancy, but it 
is undisputed that Mother had already decided not to 
have any contact with the Father. The court also found 
that Father had not provided any emotional or financial 
assistance to Mother or the Halls since the birth of the 
child; however, Mother never had custody of the child, 
but in Father’s petition, he agreed to assume all of the 
birthing expenses. The trial court also erred by limiting its 
consideration to how developed the relationship between 
the Father and the child was when the child was only one 
month old and was in the custody of the Halls. Because 
Father has not abandoned his opportunity interest since the 
birth, if the court determines he is a fit parent on remand, 
the petition must be granted. 

LEGITIMATION

Chalk v. Poletto, A18A0563, (June 21, 2018)

	 Chalk (Father) is the biological father of two children 
born in 2011 and 2012. The parties lived together until 
October 2015 when Poletto (Mother) evicted Chalk from 
her apartment. Shortly afterwards, Mother obtained a six-
month TPO preventing Father’s contact with her or the 
children. Father consented to the TPO and immediately 
filed a Petition to Legitimate the children. A hearing was 
set and Father, who was an Army Reservist, asked for a 
continuance and provided a copy of his military orders. 

On the day of the scheduled hearing, Father instead 
attended a marketing conference out-of-state. At the bench 
trial in February 2017, Father testified he had financially 
supported the children while he lived with Mother and 
enjoyed a close relationship with them. However, on cross 
examination, Father had no documentation of any such 
support. He admitted that after he was evicted, he provided 
no support for the children and was over $200,000 in debt 
for student loans. In addition, he plead guilty to a felony 
in Virginia for making false statements to receive benefits. 
At trial, the father claimed he had no assets; but in 2016, he 
had taken a six-week trip to South America, attended the 
Olympic Games in Brazil, hiked Machu Picchu, rode the 
“Swing of Death” and took a dune buggy tour in Ecuador. 
He had also traveled to Thailand, Costa Rica, Las Vegas, 
Orlando and Opryland. Father had posted these travels on 
social media and had paid for indoor skydiving, laser hair 
removal, college classes and renewal of his private pilot’s 
license. After the presentation of Father’s case, the mother 
moved for a directed verdict that Father had missed his 
opportunity interest in establishing a relationship with his 
children and that the legitimation was not in the children’s 
best interest. The court stated, “If this man says today is 
Tuesday, I would have to look at my calendar and he is 
lucky that he is not in jail for perjury. He’s a liar.” The court 
then issued an Order denying legitimation. The Court of 
Appeals affirmed.

	 Father argues that the trial court erred when his 
testimony was clear and undisputed on many issues 
and that he was involved with the children for nearly a 
five-year period that ended only when Mother evicted 
him from the home. When considering a Petition to 
Legitimate, the trial court must first determine whether 
the father abandoned his opportunity interest to 
develop a relationship with the child. In that respect, a 
biological father is afforded an opportunity to develop 
a relationship with his offspring if the father grasps that 
opportunity and accepts some measure of responsibility. 
The court admitted multiple exhibits during Father’s cross 
examination demonstrating his extensive travel including 
a six-week journey throughout Latin America, all the 
while reporting very little annual income from wages 
and negative net self-employment income. The court also 
considered Father’s prior felony conviction for making 
false statements; and therefore, the court was not required 
to believe his testimony, including his assertions that he 
had a close relationship with the children and that he had 
supported them financially. Moreover, there is evidence 
that undermined or contradicted Father’s testimony and 
that Father did not attempt to legitimate his children until 
after Mother evicted him from her apartment in 2005. There 
is no documentary evidence that Father ever financially 
supported his children even while he was living with 
Mother or after she evicted him, even though there were 
significant sums of money spent on his travel and personal 
enrichment. This evidence supported the trial court’s 
finding that Father abandoned his opportunity interest.

	 Father also argues that the trial court erred in 
awarding attorney’s fees under O.C.G.A. § 19-9-3, because 
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legitimation was denied and the court never addressed 
custody. This code section affords wide discretion to the 
trial court to award reasonable attorney’s fees and expenses 
in child custody actions. The trial court noted in its Order 
that Father’s petition for legitimation included a prayer that 
the parties shared joint legal custody of the children and 
for liberal visitation. Father has provided no authority to 
support his argument that O.C.G.A. § 19-9-3 does not apply 
in legitimation cases that include claims for custody or 
visitation. When a legitimation petition is filed, the amount 
of child support is one of the issues to be determined 
along with custody and visitation. Here, because the 
Father requested visitation and joint legal custody in his 
legitimation action, the trial court could have awarded 
visitation and custody under O.C.G.A. § 19-7-22(g). 
Therefore, the court had authority to award attorney’s fees 
and other costs of child Custody under O.C.G.A. § 19-9-3(g).

PRO SE

Bazan v. Bazan, A18A1476, (August 22, 2018)

	 The parties divorced in 2010. The Final Decree 
provided that the father was the primary custodian and 
the mother would have the children at all times when 
the father was at work. Neither party was to pay child 
support. The mother filed Petition for Modification in 
2011. A hearing was held in May of 2014. The father was 
represented by an attorney, but the court adjourned 
before the mother had rested and would complete the 
case at a later date. In November, 2015, the hearing was 
resumed but the court adjourned before the mother had 
rested. The court last heard evidence in September 2016, 
by which time the father was no longer represented by 
counsel. At the final hearing, the court asked the father 
do you have any other witnesses you wish to call and the 
father answered no and moved on to the mother’s request 
for attorney’s fees. After the mother’s counsel presented 
evidence of attorney’s fees, the court asked if the father had 
any questions about the fees or wanted to make a closing 
argument and the father responded he wanted to call the 
wife to the stand. The court determined that evidence was 
closed and the court refused to hear any more evidence. 
The Final Judgment gave the mother legal and physical 
custody of the children and provided supervised visitation, 
a child support obligation for the father and awarded 
attorney’s fees to the mother. The father appeals and the 
Court of Appeals affirms.

	 The father argues that the trial court never afforded 
him an opportunity to tender his witnesses and other 
evidence and failed to accommodate his pro se status. 
When the father realized his mistake when asked if he had 
additional witnesses, it was within the court’s discretion 
to reopen the evidence and allow the father to cross 
examine the mother as he requested or to introduce other 
evidence. Whether to reopen the evidence after both parties 
have rested, it is a matter committed to the trial court’s 
discretion. The trial court should exercise its discretion to 
reopen the evidence after the parties have rested if and 

when it appears to the court that it would be a manifest 
injustice to refuse it. Therefore, the father argues that 
the trial court failed to accommodate his pro se status by 
reopening the evidence after he stated he did not intend 
to rest when the court asked him about other witnesses. 
However, this is improper. Georgia law makes it clear 
that a litigant’s pro se status does not entitle him to any 
deferential treatment. It is true that pro se litigants are held 
to less stringent standards than attorneys with respect to 
their pleadings. Other than this exception for the pleadings, 
a court cannot apply different standards for pro se civil 
litigants. Although the trial court could have been more 
lenient under the circumstances, we cannot say that the 
trial court manifestly abused its discretion in refusing to 
reopen the evidence or grant a new trial.

REASONABLE AND NECESSARY EXPENSES

Perkins v Perkins, A18A1412, (September 19, 2018)

	 The parties were married in January 2004 and the 
minor child, JP, was born in 2004. In June of 2016, the 
mother filed a Complaint for Divorce seeking, among other 
things, reimbursement for expenses associated with the 
caring for JP. In the pleadings, both parties stated JP was 
a minor child born of issue of the marriage. A hearing was 
held in August 2015 and a Final Judgment was entered 
granting the Divorce and awarding primary custody of JP 
to the mother and ordered the father to pay child support 
in the amount of $263 per month. The court also found 
that the father had failed to provide any financial support 
for the minor child since the parties’ separation over 10 
years ago and that the mother had incurred reasonable 
and necessary expenses for the minor child pursuant to 
O.C.G.A. § 19-7-24 in the amount of $67,672.58 and is 
entitled to reimbursement of the same. In addition, this 
debt will accrue interest at the annualized percentage 
rate of 3 percent which amounts to a minimum monthly 
payment of $375.96. The father filed a Motion for New 
Trial. The court made modifications to the Order but did 
not revisit the reimbursement award and ordered the 
father to pay $1,000 in attorney’s fees based upon the lack 
of compelling evidence that would warrant a new trial. The 
father appeals and the Court of Appeals reverses.

	 The father argues the trial court erred by requiring 
him to reimburse the mother for reasonable and necessary 
expenses related to JP pursuant to O.C.G.A. § 19-7-24 
which states in pertinent part, “[i]t is the joint and several 
duty of each parent of a child born out of wedlock to 
provide for the maintenance, protection and education 
of a child until the child reaches the age of 18 or becomes 
emancipated.”  A child born out of wedlock is a child (1) 
whose parents are not married when the child is born and 
who do not subsequently marry, (2) a child who is the 
issue of an adulteress intercourse of the wife during the 
wedlock, or (3) a child who is not legitimated. No matter 
of the precise date of JP’s birth, it is uncontested that she 
was born in 2004, the parents married each other in January 
2004, and she is not a child whose parents were not married 
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when she was born or did not subsequently marry each 
other. Thus, the trial court erred by ordering the father to 
reimburse the mother for expenses pursuant to O.C.G.A. § 
19-7-24. The attorney’s fee award is reversed. 

SELF EXECUTING CHANGE OF CUSTODY/HEALTH 
INSURANCE & DAYCARE EXPENSES

Bridger v. Franze, A18A1230 (October 19, 2018)

	 The parties became involved in a romantic relationship 
in December 2011 while living in Colorado. The child was 
born in December 2014 and the father signed the birth 
certificate. In 2015, the mother moved to Atlanta and got 
a permanent job and in November 2015, the father came 
to Atlanta. In March 2016, the father filed a Petition for 
Legitimation and sought joint legal custody and physical 
custody. A guardian ad litem was appointed. The guardian 
ad litem witnessed several problems during the father’s 
visitation as well as positive parenting behaviors. On 
the guardian’s recommendation, the father was granted 
unsupervised visits. In December 2016, the mother arrived 
at the father’s home and saw the child was carrying an 
open jar of gummy fish oil supplements. Afterwards, the 
child vomited between 15 to 20 gummy fish. The guardian 
revoked the father’s unsupervised visitation. At the bench 
trial, the mother presented evidence the father had failed to 
pay child support consistently and also asked for attorney’s 
fees and expenses in the amount of $116,598.92. She also 
argued to be awarded sole custody. At the conclusion of 
the hearing, the trial granted the parties joint legal and 
physical custody with the mother being primary custodian. 
The Order also stated that the father would have parenting 
time as outlined in the Permanent Parenting Plan which 
specified that if the father should relocate to the Atlanta 
area, then the parties shall have joint physical custody. 
The court ordered child support and for the mother to 
continue health insurance and denied the mother’s request 
for reimbursement of past child support expenses and 
attorney’s fees. The Court of Appeals confirms in part and 
reverses in part.

	 The mother appeals, among other things, that the 
trial court erred when including a self-executing change 
of custody in favor of the father. The Supreme Court 
has repeatedly held that a self-executing change of 
custody designed to take effect on the occurrence of a 
contingent event such as remarriage or relocation is an 
abuse of discretion. The trial court is required to exercise 
its discretion concerning a change in custody in light of 
the child’s best interest as evaluated at the time of the 
proposed change. A self-executing change of custody can 
be summarized as having one of two critical flaws: 

1)	 Self-executing provisions that rely on a third 
party’s future exercise a discretion essentially delegates 
the trial court’s judgment to a third party.

2)	 Self-executing provisions that execute at some 
uncertain date well into the future are not permitted 
because the trial court is creating provisions that 
cannot be known at the time of their creation what 
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disposition that future date will serve the best interest 
of the child. 

	 Therefore, the trial court’s inclusion of a self-executing 
change of custody contingent on the father’s relocation to 
Atlanta is an abuse of discretion.

	 The mother also argues the trial court erred in its 
calculation of child support by omitting the amount 
of health insurance premiums from the child support 
worksheets and by failing to include all of her work-related 
child-care expenses in the child support worksheets and in 
the final order. In calculating child support, the trial court 
must prorate child care and health insurance expenses 
between the parents to arrive at an adjusted support 
obligation. Here, the trial court ordered the mother to 
maintain the health insurance policy however, this amount 
was not reflected in Schedule D of the child support 
worksheets. In addition, the mother argued the trial court 
erred by failing to include the total amount of her work-
related child-care expenses. In its Final Order, the trial 
court found that the mother’s work-related child-care costs 
were $847.66 per month for a nanny but did not include the 
amount the mother paid each month in day care expenses. 
The evidence showed the mother worked five days per 
week. The nanny works  three hours per week day and the 
child is in daycare for the remainder of the day. The mother 
testifies she pays approximately $1,420.46 per month for 
child daycare and this childcare is necessary for the mother 
to be able to go to work. The record clearly contradicts 
the findings of the trial court that the mother’s only work-
related childcare expenses were those she incurred in 
hiring the nanny. 

	 The mother also asserts trial court abused discretion 
when it failed to award her medical, housing and other 
costs already incurred in support of her daughter. 
However, there was evidence that the father provided 
financial support to the mother and child while they were 
living in Colorado and that he deposited money into 
the mother’s bank account thereafter. O.C.G.A.§ 19-7-24 
entitled the mother to seek child support from the father, 
the trial court was entitled, as a trier of fact, to find that the 
father had satisfied his past child support obligations and 
thus declined her request.

UCCJEA

Plummer v. Plummer S18G0146 (January 22, 2019)

	 In 2013, the Superior Court granted a Final Judgment 
and Decree of Divorce with the mother, who moved 
to Florida while the divorce case was pending, having 
primary custody. On May 21, 2015, the father filed an 
action to modify while he was still living in Georgia, and 
served the Mother in June 2015. Then, on July 1, 2016, the 
father relocated to Virginia pursuant to his assignment in 
the U.S. Navy and the Temporary Order was entered on 
July 8, 2016. On Aug. 19, 2016, the mother filed her Motion 
to Dismiss for lack of jurisdiction. After the hearing, the 
court determined that it had lost subject matter jurisdiction 
pursuant to O.C.G.A. § 19-9-62, that the Father now lives 
in Virginia and the Mother lives in Florida, and the court 
lost exclusive continuing jurisdiction over the child custody 
determination. The Father appealed and the Court of 
Appeals affirmed. The Supreme Court granted certiorari to 
consider whether the trial court properly concluded it was 
without jurisdiction to rule on the custody modification 
action.

	 O.C.G.A. § 19-9-62 (a)(2) states that the court has 
jurisdiction to modify the child custody determination 
unless and until there is a judicial finding that neither 
the child nor the child’s parents reside in the state. 
Therefore, the mother argues that the plain meaning of 
the subsection supports the trial court’s dismissal of the 
father’s modification action because the court made that 
determination at the time of its order. Generally, in the 
context of domestic relations cases, the court has held 
that jurisdiction, whether it is subject matter or personal, 
is dependent upon the state of things at the time that the 
action is filed (emphasis supplied) and that a party cannot 
escape the court’s continuing jurisdiction by moving to 
another state. Accordingly, jurisdiction attached at the time 
of the filing of the father’s petition for the modification 
of custody. The trial court had jurisdiction over the 
modification action. Jurisdiction was not lost when the 
Father later transferred away from Georgia even though 
the Mother, the Father nor the child remained in the state. 
Therefore, the trial court erred in concluding that it lost 
jurisdiction. FLR
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Federal Tax Law Changes for Businesses — 
The Impact on Family Law 
By Dan Branch

THE TIMES THEY ARE A-CHANGIN’ 

	 Actually, the times have already changed when it 
comes to federal taxes. If you read my previous article 
in the Winter Edition of The Family Law Review,¹ you are 
aware that Congress enacted sweeping tax changes with 
the passing of the bill known as the Tax Cuts and Jobs Act 
(“TCJA”), which went into effect January 1, 2018.

IMPACT ON FAMILY LAW MATTERS

	 The changes to the federal tax laws for businesses 
can impact family law matters in a few ways. For one, 
a significant impact may be seen in incomes for small 
business owners as well as the related values of those pass-
through entities (“PTE”), though the impact depends on 
the type and the profit level of the business. Other changes 
will likely be seen mostly in high net worth cases where 
parties own interests in C-corporations (the impact due 
mostly to changes in C-corporation tax rates) or where 
parties have significant estate planning issues (the impact 
due to estate and gift exclusion changes). 

PASS-THROUGH ENTITIES 

	 Per the Brookings Institute, 95 percent of U.S. 
businesses are PTEs (not C-corporations). And, from my 
experience, these tend to be the majority of the business 
interests that need to be considered when dividing assets 
in a divorce (excluding ownership of C-corporations via 
investment accounts).

	 Through the TCJA, a new tax structure was introduced 
allowing many PTE owners to deduct up to 20 percent 
of the taxable income from a qualified business. The 20 
percent deduction is subject to certain rules, limitations, 
and is very fact specific. Although the deduction originates 
at the entity level, the rules and limitations apply at the 
individual-business-owner level (which is typically the 
level considered for divorce related business valuations), 
rather than at the “entity” level, creating a potential speed 
bump that could slow family law attorneys as they try to 
speed to a resolution. This poses difficulty in the valuation 
of PTEs where a controlling interest is being valued.² This 
also poses difficulty in the valuation of non-controlling 
interests due to the differences that each individual owner 
could experience based on their personal tax situation.

	 Under previous tax law, sole proprietorships, 
S-corporations, and partnerships enjoyed tax advantages 
over C-corporations, due to the double taxation on 
C-corporation owners. As will be discussed later, TCJA 
dropped the tiered C-corporation tax rate structure (with 
a high rate of 35 percent) to a flat 21 percent (see Table 

2 if you want to jump ahead). This drop would have 
potentially eliminated the desired tax advantages for small 
businesses—and Congressmen wanted to maintain those 
tax advantages due to the large number of businesses 
that are small businesses (and owned by constituents). 
To maintain those tax advantages, the TCJA provides 
owners of PTE’s a 20 percent deduction on certain business 
income (referred to as the Qualified Business Income, or 
QBI, deduction). This QBI deduction helps maintain a 
tax-favorable status for most PTEs. The QBI deduction 
allows owners of PTEs (i.e., business owners of sole 
proprietorships, S-corporations, or partnerships) to deduct 
up to 20 percent of the income from a qualified business. 
However, not every small business is a qualified business 
and not all of the 20 percent deduction is necessarily 
available to all owners. After all, the government does like 
to keep tax laws complicated (and CPAs employed)!

	 As mentioned, not every small business is a qualified 
business. In fact, many service businesses are not 
considered “qualified businesses.”³  Specified service 
businesses that are not considered “qualified businesses” 
include any trade or business involved in the performance 
of services in the fields of law, accounting, actuarial science, 
health, performing arts, financial services, brokerage 
services, consulting, athletics, or any trade or business 
where the principal asset of such trade or business is 
the reputation or skill of one or more of its employees. 
Engineering and architectural firms, it should be noted 
(especially if your divorce clients are in these industries), 
are specifically exempted and are considered “qualified 
businesses.” Sometimes it helps to have good industry 
lobbyists.

	 However, under TCJA, even owners of the specified 
service businesses that are not considered “qualified 
businesses” may be able to benefit from the 20 percent QBI 
deduction if the owner’s income meets certain threshold 
amounts. These threshold amounts are called “phase-out 
thresholds.”

QBI Phase-Out Thresholds

	 The QBI includes a phase-out of the 20 percent 
deduction for qualified and non-qualified businesses; 
however, the amount of the phase-out depends on the 
owner’s personal taxable income. The range of the income 
thresholds and the impact on the treatment of the QBI 
deduction is shown in Table 1.

	 For example, an attorney who is an owner in a law firm 
has taxable income of $300,000⁴; therefore, the attorney  
is under the $315,000 threshold and can take the full 20 
percent QBI deduction. If the same attorney’s taxable 
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income is $350,000, the attorney is between the lower 
and upper threshold amounts ($315,000 and $415,000, 
respectively); therefore, the attorney must calculate the QBI 
deduction based on formulas dictated in the TCJA (which 
will take into account the total wages paid or a combination 
of wages paid and unadjusted basis of property held by 
the business—doesn’t this make you want to get your 
CPA, too?). And if that same attorney’s taxable income 
is $450,000, the attorney is over the upper threshold and 
does not get to take any QBI deduction. Given all of this, 
the impact of the QBI deduction on your clients will be 
very fact specific and is not a simple calculation. After the 
current tax season, we should get a better sense of how the 
QBI deduction will impact most businesses, which should 
make determining the impact in future years easier.

Reasonable Compensation

	 The calculation for the 20 percent QBI deduction 
under the TCJA includes limitations; and one of the key 
components to those limitations is owner’s compensation. 
As such, small business owners will likely have greater 
scrutiny on their compensation⁵ by the IRS, with the 
focus on whether the amounts meet requirements for 
proper, reasonable compensation.⁶ It is helpful to note 
that in a business valuation context, adjustments to 
owners compensation (typically through a reasonable 
compensation adjustment to the cash flows) will likely 
continue as they have in the past. 

Bonus Depreciation

	 The TCJA increased the first-year bonus depreciation 
percentage to 100 percent, which allows businesses to 
deduct 100 percent of the cost of qualified property 
(e.g., equipment) purchases during the first year of 
service (instead of expensing the cost over the life of the 
equipment). The result is typically higher income from the 
business as the business can “artificially” reduce earnings, 

thereby paying lower taxes. This change applies to both 
new and used qualified property, but sunsets for property 
placed in service after 2022 (or 2023, depending on the type 
of property). 

CHANGES TO C-CORPORATION TAXES

	 For C-corporations, the most significant single change 
under the TCJA was the reduction of tax rates. The rate 
change went into effect Jan. 1, 2018, and the change is 
permanent.⁷ As can be seen in Table 2, the C-corporation 
tax scheme was significantly simplified, with the 
expectation that it would make the U.S. more competitive 
on a global basis.⁸ 

	 This could impact your family law cases if your clients’ 
income includes a large portion of distributions from 
C-corporations (typically seen in high net worth cases). 
With lower taxes, earnings from C-corporations should 
increase. However, with the increase in available cash (the 
result of paying less taxes), C-corporations may feel the 
need to use that cash to increase capital expenditures (to 
increase their product offerings in a highly competitive 
global market), increase employee compensation (in order 
to maintain skilled workers), or decrease their margins (in 
an effort to remain cost competitive), all of which would 
put a downward pressure on the expected increase in 
earnings. Therefore, the full impact on earnings (and, thus, 
your clients’ income) is yet to be seen. 

CHANGES TO TRUSTS/ESTATES/GIFTS TAXES

	 TCJA introduced changes to the taxes for trusts, estates, 
and gifts, which will impact your high net worth cases. 
The most significant change is related to the exemption 
amount for estate, gift and generation-skipping taxes. 
Under previous tax law, such exemptions were limited to 
$5.45 million per individual (adjusted for inflation to $5.6 
million). Additionally, annual gifts were limited to $14,000 
per donee. 

	 Under TCJA, the exemption was increased to $11.2 
million per individual (also adjusted annually for inflation). 
This implies that married couples with less than $22.4 
million in net worth will likely escape the federal estate 
tax. Also, the annual gift limit was increased to $15,000 per 
donee (as a result of indexing for inflation, not necessarily 
a separate adjustment created by the TCJA). Note, the 
exemption change is not permanent but will sunset after 
2025, whereby the exemption will revert back to $5.6 
million. These changes will likely only impact high net 
worth cases, where estate planning plays a significant part 
in negotiations. 

WRAP UP

	 As this article and my previous article show, the TCJA 
instituted broad, sweeping changes to the U.S. federal tax 
code, impacting both individuals and businesses. In this 
article, I have pointed to the changes in the federal tax 
law related to businesses that impact family law matters; 
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however, please note there are several other changes that 
were not covered here but may be of interest to your clients 
or you personally.⁹  

	 The lasting impact of the business tax changes are 
yet to be fully seen. Call me patriotic, but I’m hopeful 
that the law will be true to its intent (i.e., create U.S. jobs). 
Understanding how the federal tax changes will impact 
your clients will allow you to best represent them during a 
major life upheaval.  FLR

Dan Branch is a partner with IAG Forensics & 
Valuation. He specializes in all aspects of 
forensic accounting for family law matters, 
including business valuation, and has over 
fifteen years experience. Prior to his work in 
forensic accounting, Dan was an officer in the 
U.S. Navy, specializing in nuclear propulsion 
systems. You can learn more about Dan’s 
background and IAG by visiting www.
iagforensics.com. Feel free to contact him with 

any questions about the tax law changes or other family law 
financial matters. Dan@IAGForensics.com
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If Taxable Income is Between:

 $        -    $    50,000 

 $    50,001   $    75,000 

 $    75,001   $   100,000 

 $   100,001   $   335,000 

 $   335,001   $ 10,000,000 

 $ 10,000,001   $ 15,000,000 

 $ 15,000,001   $ 18,333,333 

 $ 18,333,334  and above

The Tax was:     Of Amount Over:

   15%  $        -  

 $    7,500  + 25%  $    50,000 

 $   13,750  + 34%  $    75,000 

 $   22,250  + 39%  $   100,000 

 $  113,900  + 34%  $   335,000 

 $ 3,400,000  + 35%  $ 10,000,000 

 $ 5,150,000  + 38%  $ 15,000,000 

   flat 35%  

Flat rate 
of 21%

TABLE 2

For Corporate Income Tax:

Previous Law New Law

Endnotes

¹ Please see The Family Law Review Winter 2019 Edition for a 
discussion of the changes to the federal tax laws for individuals 
and how those changes impact family law matters. This article 
focuses on the changes to the federal tax laws for businesses 
and trusts and estates. UPDATE TO WINTER 2019 ARTICLE: In 
that article, I wrote, “Interest on home equity lines of credit is no 
longer deductible, which may limit your client’s plans to use such 
debt going forward.” After submission for publication, additional 
guidance clarified the rules for deducting interest on home equity 
lines of credit (HELOC). According to the new guidance, interest 
on HELOCs is no longer deductible unless the HELOC funds 
are used to buy, build or substantially improve the taxpayer’s 
home that secures the loan. This means that the HELOC interest 
deduction can be taken if the HELOC funds are used for home 
purchase/improvements; the HELOC interest deduction cannot 
be taken if the funds are used for something else (e.g., Susie’s/
Jonny’s college tuition). 

² This could be especially true under the fair market value standard 
that is generally accepted as best practice in Georgia.

³ Note, the term of art in the TCJA is “specified service business” 
in case you want to peruse the actual law. I will use this term 
throughout the remainder of this article. 

⁴  Assumes taxes are based on being married and filing jointly; 
and note her/his ownership is in a specified service business. 
Reminder: the $300,000 income would include the income from 
the attorney’s spouse.

⁵  Here, compensation is the “wage” the owner is paid for their 
services; this does not include distributions from the business 
profits that the owner may take.

⁵  For business owners to maximize the new QBI deduction, 
a balancing act will need to be struck between reasonable 
compensation and the other variables that affect (or limit) the 
deduction under TCJA. Business owners will have the continuing 
desire to reduce compensation (in order to minimize self-
employment taxes) and, thus, likely increasing the QBI deduction. 
However, the changes under TCJA introduce a “competing” 
desire to increase compensation, thereby reducing the QBI 
deduction. At this time, it is uncertain how much emphasis the 
IRS will place on owner’s compensation during its reviews; 
however, guidance from a tax professional on such issues could 
help ameliorate thorny tax issues going forward. 

⁷  As I discussed in The Family Law Review Winter Edition article, 
the changes to the individual tax rates are temporary and set to 
expire after 2025. 

⁸  Other changes to the tax law removed the double taxation of 
foreign profits, which incentivized U.S.-based multinational 
corporations to hold their profits and move their legal 
headquarters off-shore. This made the U.S. tax system more 
akin to the “territorial tax systems” used by other leading 
nations. The reduction of the C-corporate tax rate and the change 
to a territorial tax system was seen as a move to incentivize 
investment and production in the U.S. This reduction is expected 
to make the U.S. globally competitive tax-wise. Though this 
may not impact your family law matter directly, you’ll sound 
impressive at your next dinner party.

⁹  Other items that were not addressed here because of the indirect 
impact to family law matters include: 

•	 Deductions related to meals, entertainment, amusement, or 
recreation

•	 Corporate research and development
•	 Corporate AMT
•	 State and local tax (SALT) limitations for estates
•	 Changes to international taxes.
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A Tribute to M.T. Simmons, Jr. 
By Carol Walker

Marvin T. Simmons, Jr. 
(known generally as M.T.), 
was, as described by Barry 
McGough, “… a lawyer’s 
lawyer, and blessed with 
the unique ability to tell 
you he disagreed with you 
and make you like him 
because of it.” He was a 
man of many talents who 
gave freely of his time and 
sage advice to countless 
people. There were four 
things that were at M.T.’s 
very core: country, family, 

friends and the legal profession. 

	 M.T. never lost sight of his small-town roots in 
Donalsonville, Georgia. He was the quarterback of his 
state champion football team and excelled in academics. 
He graduated University of Georgia 1959 with a BBA in 
accounting followed by a J.D. degree in 1960. An avid 
history buff, he was genuinely interested in our country, 
and how his southwestern Georgia heritage fit into the 
formation of our country, past and future. M.T. was always 
looking for family information about his grandfather’s 
Fifteenth Alabama regiment wherever they may have 
been in the Civil War, and he was so happy to have made 
a trip to Gettysburg several years ago with family to pass 
that information on to future generations. During every 
trip M.T. made to Europe (and there were a lot of them), 
he always sought out the local American cemetery to pay 
respects to those who fought and died for our country. He 
was a true patriot and a true American. While M.T. and I 
generally sat on different sides of the political spectrum, 
for some reason he had the good fortune of surrounding 
himself with articulate women who had a different political 
slant to keep him balanced, including his daughter Teri 
Simmons.

	 Family was so important to M.T. His daughter Teri 
went with him every Saturday morning to the law office 
when she was young, where I am certain she got the “law 
bug”. Later in life, M.T. was exceedingly proud of Teri’s 
accomplishments as a renowned partner at Arnall Golden 
Gregory. He would be certain to tell you not only about her 
latest feats, but also about the accomplishments of his two 
grandchildren, Damian and Caroline. And, in the last 25 
years of his life, he was lucky to have shared his life with 
his beloved wife Jennie, an accomplished business woman 
and great traveling companion. M.T. was always quick to 
tell you how fortunate he was to have the woman he called 
“my Jennie” in his life.

	 Over his long legal career, M.T. had the quality of 
making you feel that he was your best friend and you 
were his. He cared about people and taking care of people. 

Whether it was just calling to check on you or going by to 
see a sick friend, M.T. made time to reach out and make 
inquiry about you. When M.T. called me, he would always 
start the conversation in a jovial and booming voice “Carol, 
this is M.T.!”—those words always brought a smile to my 
face and in recounting this anecdote, I have been told by 
many others they felt the same. Often those words would 
be followed with an invitation to lunch or for a chat and, 
when the meeting occurred, you always felt like you had his 
undivided attention.

	 M.T. was a mentor to countless attorneys and true 
friend to many. After his death, I had numerous attorneys 
tell me how good a friend they considered him. M.T. 
had the knack for making every person he came into 
contact with feel special. Every human being, whether 
multimillionaire or yeoman, was given the same reception 
and the same courteous treatment. He graciously lent his 
time to brainstorm issues and was very helpful in deftly 
advising others in times of great personal difficulty.

	 His storytelling ability was amazing. Throughout his 
legal  career, M.T. practiced in the Decatur area. He was 
fortunate to partner with many fine lawyers, including 
Joseph Szczecko, Wesley Warren and Bill McFee. From 
1974, he served as the Senior and Managing Partner of 
the firm. He was recognized for decades in Best Lawyers 
in America, including the designation of Atlanta Lawyer 
of the Year for Family Law. He served as President of the 
Decatur-Dekalb Bar. A formidable courtroom presence 
and skillful advocate, M.T.’s skills were recognized by 
his peers through his professional affiliations. A member 
of the prestigious American Academy of Matrimonial 
Lawyers since 1981, he served as vice-chair of the Georgia 
Chapter from 1984 to 1985. He was invited to join the 
American College of Trial Lawyers in 2001. A true believer 
in the importance of lawyer’s comradery, he was an active 
member of the Lawyers Club of Atlanta, a President of the 
Advocates Club, and a President of the Old War Horse 
Lawyers Club. And, as many lawyers who appeared 
against him will attest, he managed to charm every jury 
with the magic of common-sense persuasion and warmth.

	 M.T. prided himself in never having made a business 
card. He relied fully on personal relationships which he 
developed throughout his lifetime and grew a tremendous 
business without any of the marketing so common to small 
and large firms today. He also believed fully in the power 
of the flip phone as the business tool of choice. Believing 
and practicing the professionalism of service to others 
by example, M.T. gave selflessly of his time and talents. 
He served on the Board of Governors of the State Bar of 
Georgia from 1975 to 2005. He chaired the Georgia State Bar 
Disciplinary Board from 1978 to 1979, was the Chair of the 
State Bar Lawyers Assistance Program from 2000 to 2001 
and served on the Georgia Board of Bar Examiners from 
2005 to 2010, completing his term as Chair of that body.

August 17, 1936 - January 15, 2019
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	 A driving force in the creation of the Family Law 
Section of the State Bar, M.T. served as the Chair of the first 
Family Law Institute in March 1983, as well as Chair of 
the fledgling Family Law Section from 1982 to 1983. While 
today’s young attorneys might find this hard to believe, at 
that time the Family Law Institute was held at Sea Palms 
on St. Simon’s Island and fifty in attendance was a big 
crowd. John Lyndon credits M.T. with the inspirational 
thought that the Institute receptions needed to be improved 
to something better than beer and bags of potato chips, 
and M.T. made it happen. Since that time, the Institute has 
become the undisputed best source of training for several 
generations of Georgia family lawyers with attendance 
records each year. 

	 M.T. was the recipient of the Family Law Section’s 
Joseph P. Tuggle, Jr. Award for professionalism in 1998, 
which recognizes those who exemplify the aspirational 
qualities of professionalism. He was the 1994 recipient of 
the Section’s Jack P. Turner Award, which honors lawyers 
who represent the pinnacle of what all family lawyers 
should strive to achieve: service, ethical conduct and 
professionalism. He served as the Associate Editor of the 
Family Law Section newsletter from 1996 to 1997.

	 In later years until his death, M.T. used his extensive 
legal knowledge and interpersonal skills, including his 
engaging personality, acting as a mediator of family law 
disputes. Many difficult cases were resolved after long 
hours with his assistance. M.T. had a presence about 
him which put people of all types at ease and he had the 
obvious intellect to persuade litigants that they should pay 

heed to what he had to say about their potential future. 
And yes, the story about M.T. walking the dog during a 
mediation is true – it allowed the lawyers and their clients 
to work things out while he was walking that Jack Russell 
terrier. 

	 I had the good fortune to meet M.T. as opposing 
counsel in a case and as a result, to have forged a long-term 
mentor/friend relationship which continued for many years 
until his death. As I sit at my desk writing this, I look across 
my desk and smile when I see the briefcase that he gave me 
when he retired from the active practice of law that I use 
today and the book in my bookcase he gave me as a joke 
titled “100 Reasons Why You Should Elect  a Democrat”, 
which consisted of 100 blank pages following the title page. 
I know that there are many other family lawyers who have 
equally poignant memories of this larger than life man who 
touched us all in such a positive way. I know for the rest of 
my professional life I will always ask myself “What would 
M.T. do?” when faced with difficult or trying situations, 
and, as best I can, govern myself accordingly. We lost a 
giant of a man when he passed. FLR

Carol Walker is a sole practitioner in 
Gainesville, Georgia whose practice consists 
of complex civil litigation in northeast 
Georgia, including family law cases. She is a 
fellow in the American Academy of 
Matrimonial Lawyers. She can be reached at 
(770) 532-9318 and at cawlaw@bellsouth.net.

Memorial Gifts are a meaningful way 
to honor a loved one. The Georgia 
Bar Foundation furnishes the Georgia 

Bar Journal with memorials to honor 
deceased members of the State Bar of 
Georgia. Memorial Contributions may 
be sent to the Georgia Bar Foundation, 
104 Marietta St. NW, Suite 610, Atlanta, 

GA 30303, stating in whose memory they 
are made. The Foundation will notify the 
family of the deceased of the gift and the 
name of the donor. Contributions are tax 
deductible. Unless otherwise directed by 
the donor, In Memoriam Contributions 
will be used for the Fellows Program of 
the Georgia Bar Foundation.

Memorial Gifts 
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Trial Outline: Active Duty Service and 
Military Pension Division (Part 1) 
By Mark E. Sullivan

INTRODUCTION

	 Jake Baker was mad. He’d spent thousands of dollars 
on his lawyer for settlement negotiations in his divorce 
case, and now he was facing a trial, which meant more 
money for the lawyer. Jake told his lawyer that, if he 
was going to spend all that money, he needed to get an 
overview of what he could expect, and he wanted to know 
the questions and answers he would see in the trial. This 
article is a summary of what his lawyer outlined for him.

	 Although most divorce matters which involve military 
pension division are resolved through a negotiated 
settlement, sometimes a case goes to trial. Not much has 
been written about contested trials regarding military 
retirement benefits. The reader will find below issues of fact 
and of law, sample questions, proposed answers, and the 
arguments which one would expect to see in such a case.

	 The case takes place in the state of East Carolina. Jake is 
the petitioner in the lawsuit and his wife, Ellen Baker, is the 
respondent. She is a master sergeant currently serving in 
the Air Force. The parties have not been able to arrive at a 
settlement concerning her retired pay, the Survivor Benefit 
Plan¹ and other military benefit and retirement issues.

EXPECTED QUESTIONS FOR THE SERVICE MEMBER 	

	 The respondent, Ellen Baker, will want to set out 
the facts for the court regarding her military service. She 
will hope to establish her credibility with the judge as 
well, since she may be asked further questions on cross-
examination or on redirect. She should aim to get into 
evidence her present rank, her date of entry into military 
service, and her creditable years of service. She will need to 
explain any breaks in service which would have an impact 
on her total years of service.

	 Ellen Baker may also aim to set out for the court what 
her retired pay would be if she were to retire on the date 
of dissolution, as will be explained below. Her testimony 
may also cover her Thrift Savings Plan (TSP) account 
and the accrued leave; these are shown below primarily 
to demonstrate to the judge that she’s being candid and 
straightforward in the disclosures of all marital property.  
If it were up to Ellen Baker, she’d prefer to “take a pass” 
on these issues; that might mean that the assets would be 
ignored or omitted in the final order.

	 Last but not least, someone — perhaps both lawyers —
will need to outline for the court what the military pension 
is and how it’s divided.² Pension division trials are rare, 
and those involving military retirement benefits are rare 

indeed. The judge will probably not be familiar with the 
rules, the statutes and the terms employed. In a well-tried 
case, the lawyers will collaborate so that the judge can “hit 
the ground running.” If the court does not understand the 
means of division, the limitations imposed by Congress, 
the tax aspects of pension division, how to allocate survivor 
annuity coverage through the SBP (Survivor Benefit Plan), 
the rules which are enforced by the retired pay center, and 
a myriad of other issues, then the resulting order will likely 
be flawed. In some cases, the aggrieved party may appeal 
the result. Even if the order is not appealed, the parties will 
spend plenty of their lawyers’ time (and their money) in 
trying to implement the flawed decree.  

	 Jake and Ellen don’t have a lot of money to spread 
around with their lawyers. Both of them will benefit from 
a joint effort by the attorneys to bring the judge into the 
picture about dividing the pension, valuing the Thrift 
Savings Plan account, election of the Survivor Benefit Plan 
for the former spouse and other issues.

	 As to the documents needed to illustrate testimony 
and pin down numbers and values, Jake should be able 
to get these from Ellen, which would simplify the issue of 
authentication. This might occur by voluntary discovery 
or through his taking a snapshot of them at the home with 
his smartphone before the parties separated. It might occur 
through discovery and document requests.  

	 A court order or subpoena signed by a judge will, given 
time, result in the production of the appropriate documents 
from the U.S. government.³ When a party requests 
documents from the government which are to be introduced 
in trial, it is usually necessary to request an affidavit 
concerning business records from the records custodian or a 
public records affidavit from the agency or office responding 
to the request. In regard to obtaining authenticated 
documents and a records affidavit, “One size fits all” is not 
the rule.  There are no standard affidavits which are used 
by all federal agencies. Usually the applicant’s attorney 
will need to draft the affidavit, which is then reviewed and 
revised by the legal office in the agency. It is also important 
to remember that all agencies need a reasonable amount of 
time to respond to document requests. Sometimes several 
weeks or months may be needed to obtain the requested 
papers, affidavits and records.
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INITIAL QUESTIONS—BASIC INFORMATION

The questions below are directed to Master Sergeant 
(MSG) Ellen Baker by her attorney. They could also be 
asked of her by petitioner’s counsel if she is called as an 
adverse witness. And they could also be asked—with 
different phrasing—of Jake Baker, the petitioner, if he has 
knowledge of the answers or has authenticated documents 
to support his responses.

Q: [by the respondent’s attorney] Please state your name.

A: Ellen W. Baker.

Q: Are you married to the respondent, Jake Baker?

A: Yes—we married in July, 2005.

Q: What is your rank in the Air Force?

A: I am a master sergeant.

Q: You’re stationed at Franklin Air Force Base here in East 
Carolina?⁴ 

A: Yes, that’s right.

Q: When did you begin serving in the Air Force?⁵

A: I enlisted on June 3, 2000.

Q: What’s your pay grade and years of service at present?

A: “E-7 over 18.”

Q: Please explain what that means.

A: When you look up my pay on the military pay tables 
published by DFAS, you’ll find my current pay. It is shown 
on the pay table for this year under the rank of E-7, and it is 
also “over 18,” since I have been serving for over 18 years.  
Pay increases occur every two years.

Q: What is “DFAS?”

A: The Defense Finance and Accounting Service. It’s the 
pay center for the Air Force.

QUESTIONS ABOUT MILITARY SERVICE

Q: Do you have your initial enlistment contract here?

A: No, I don’t. I thought I had it at my office, which is 
where I keep important Air Force documents. But I’ve 
looked and looked, and I can’t find it.

Q: How about getting a copy of the enlistment contract 
from the Air Force?

A: Good idea—but no good. I tried. I phoned to obtain a 
copy, but that was only a week ago—as soon as I heard 
that this case was “first up” on the calendar this week.  
They told me that they could not provide a copy with that 
affidavit you mentioned on such short notice. “Records 
affidavit” I think it’s called.

Q: Well, Ellen, what can we do to support this statement of 
yours?  How can you verify that you entered the Air Force 
on June 3, 2000?  Is there another means of proving this to 
the judge?

A: Well, we could use my LES, I guess.⁶ 

Q: Your “LES”?  What’s an LES?

A: Oh, excuse me – it’s my leave and earnings statement.  
It’s called “LES” for short.

Q: Well, how would that help us with the start of your 
military career?

A: At the box labelled “Pay Date” at the top of my LES you 
will find the date when I entered active duty. In this case it 
shows 000602, which is years, then month, then day. So it’s 
00 for 2000.  And then 06 for June and 02 for the second day 
of the month.

Q: Were there any breaks in your military service between 
then and now?⁷ 

A: No.  I’ve had no breaks in service. I have served about 
eighteen years as of now, and I can retire at any time after I 
hit twenty years.

QUESTIONS—BASIS FOR RETIRED PAY

Q: At your retirement date, will your retired pay be based 
on the final active duty pay you will be receiving at that 
point?

A: No, it will not.  That’s because I entered the Air Force 
after September 1980.

Q: Would you explain how your retired pay will be 
calculated since you entered military service after 
September 1980.

A: My retired pay will be based on what’s called my 
“High-3” pay. 

Q: Please explain what you mean by your “High-3” pay.⁸

A: When I retire, the government takes the pay I got in my 
highest three years of service, and it uses that 36-month 
average to calculate my retired pay.

Q: All right.  So if you were able to retire today, which will 
be the date of your divorce judgment, tell us what would 
be your “High-3.”⁹ 

A: It would be $4,500.

Q: How did you figure that?

A. I ran the calculations myself last week. I took the last 36 
months of LES’s and averaged only the base pay shown 
on them. The last 36 months is the highest pay that I have 
received while in service.
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Endnotes

1   The Survivor Benefit Plan is a survivor annuity that is available 
to those in the armed forces who are retirement-eligible.  This 
means those who have over 20 years’ creditable service in 
the Army, Navy, Air Force, Marine Corps or Coast Guard.  
The benefit paid to the designated beneficiary is 55% of the 
selected base amount.  10 U.S.C. § 1451 (a)(1)(A)-(B).  The base 
may be anywhere between $300 per month and full retired 
pay.  The latter is the default if no other amount is chosen.  
The cost is 6.5% of the base for regular retirements (i.e., those 
from active duty) and about 10% for non-regular retirements 
(that is, those from the National Guard or Reserves).  SBP 
coverage for a former spouse is suspended if the beneficiary 
remarries before age 55.  The statutes covering the Survivor 
Benefit Plan and the Reserve Component Survivor Benefit 
Plan are found at 10 U.S.C. §§ 1447-1455.

2  The lawyers should explain to the court that a military pension 
is not a “qualified plan.”  It is a program established by 
federal law (Title 10, U.S. Code) to allow members of the 
armed forces to receive retired pay.  Military retired pay is 
divisible pursuant to the Uniformed Services Former Spouses’ 
Protection Act, 10 U.S.C. § 1408.  No QDRO (qualified 
domestic relations order) is filed to divide the retired pay, 
there is no plan administrator, and there is no Annual Benefit 
Statement for what an individual accrues in pension benefits 
during a particular year.  The servicemember does not receive 
a Summary Plan Description stating what she will receive 

upon retirement and how the plan works.  Many of the 
aspects of military pension division and SBP allocation may 
be found at the Silent Partner series of infoletters published by 
the North Carolina State Bar’s military committee, located at 
www.nclamp.gov > For Lawyers.

3 See the Silent Partner info-letter, “Docs for Division,” for a 
listing of most of the papers and forms which may be needed 
in a military pension division case.  It may be found at the 
website of the North Carolina State Bar’s military committee, 
identified above at note 2.

4  Although Ellen Baker is being questioned on direct 
examination, most state rules of evidence allow the use of 
leading questions on direct for preliminary matters or issues 
which are uncontested.

 5 At this point, an enlisted airman such as MSG Baker would 
answer the question by discussing her initial enlistment.  
An officer, on the other hand, might talk about gaining her 
commission through ROTC (the Reserve Officer Training 
Corps), or one of the service academies (e.g., the Air Force 
Academy).  There are several documents which would verify 
the initial military status of an officer, such as her signed 
commission, her initial military orders appointing her as a 
second lieutenant in the Air Force, or her leave-and-earnings 
statement (LES), as will be explained below.  There are similar 
documents which would prove the initial entry on military 
duty for an enlisted member (e.g., her enlistment contract, her 
initial orders or her LES).

 6 The leave-and-earnings statement provides information on the 

QUESTIONS FOR THE PLAINTIFF—OTHER BENEFITS 

Q: What about the Thrift Savings Plan, MSG Baker?  Do 
you have an account was started during the marriage?

A: Yes, I do.

Q:  And what is the current balance?

A: As of the first day of this month, the account balance 
was $12,500.

Q: Are there any loans against it?

A: Yes – I decided to build a workshop next to the house 
where I could store my carpentry tools and other things.  I 
got a loan from the TSP for $7,000.  About $2,000 has been 
paid back, so about $5,000 remains as an outstanding TSP 
debt balance.

Q: Is that debt balance already reflected in the net $12,500 
figure which you stated a few minutes ago?

A: Yes, it is.

[At this point, the respondent’s attorney should mark and 
introduce the current TSP account statement into evidence.]

Q: Do you have an accrued leave balance?¹⁰ 

A: Yes.  As of the first of this month, I had 60 days of 
accrued leave on the books.  It’s right there on my LES.

Q: Do you have a current LES here in court?

A: Yes.

Q: Show it to me, please.

A: Here it is.

Q: Your honor, I am marking this current LES from MSG 
Ellen Baker as Respondent’s Exhibit B, right after Exhibit 
A, the TSP statement.  [When appropriate, move for 
admission of this exhibit]  No further questions.

	 At this point, Ellen Baker’s case is finished. This is the 
end of the necessary testimony for her. She has given to 
the court the minimum information needed for the judge 
to assemble a military pension division order (the armed 
services equivalent of a QDRO, or qualified domestic 
relations order), a Retirement Benefits Court Order (RBCO) 
for the TSP, and a valuation and setoff for the accrued 
leave. If the testimony ended here, the court would have 
enough data to make these decisions.

[Part 2 of this article will cover cross-examination of the military 
member, direct examination of the nonmilitary spouse, the 
Survivor Benefit Plan, indemnification and accrued leave, as well 
as legal issues which should be saved for briefing and argument 
instead of brought out in testimony.] FLR
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pay grade of Ellen, her date of initial entry into service, her 
current pay, her Social Security number and other data which 
will help in preparation of a military pension division order.  
The specifics which the LES gives include the following:
1) NAME: The member’s name in last, first, middle initial 
format. 
2) SOC. SEC. NO.: The last four digits of the member’s Social 
Security Number.
3) GRADE: The member’s current pay grade.
4) PAY DATE: The date the member entered active duty for 
pay purposes in YYMMDD format.  This is synonymous with 
the Pay Entry Base Date (PEBD).
5) YRS SVC: In two digits, the actual years of creditable 
service.
6) ETS: The Expiration Term of Service in YYMMDD format.  
This is synonymous with the Expiration of Active Obligated 
Service (EAOS).
The LES is issued electronically twice a month to active 
military personnel.  DFAS publishes the LES to the 
servicemember’s account on the secure website, https://
mypay.dfas.mil.  The first LES shows all pay and entitlements 
for the month.  The second LES of the month will not have 
all required information; if the servicemember (SM) elects 
to be paid twice a month, the second LES will only show the 
amount paid along with the basic information.

 7 Breaks in service can result in a shorter period of time for the 
“marital pension service” portion of the marital fraction.  The 
numerator of the fraction is the period of time during the 
marriage when the servicemember was serving.  A shorter 
period means a smaller numerator, and thus a smaller total 
fraction which will be divided between the parties.  It is vital 
to know the correct number for the months of marital pension 
service. 

 8 When a SM entered military service between September 8, 1980, 
and July 31, 1986, the “High-3” formula is used to compute 
retired pay.  10 U.S.C. §§ 1407(a), 1409(b)(2).  Unless the 
SM has chosen a retirement bonus known as CSB/REDUX, 
available to those who entered military service after July 
31, 1986, her retired pay after 1/31/86 will also be based on 
the “High-3” formula.  CSB/REDUX was eliminated as of 
12/31/2017.

9  This line of questioning, asking the servicemember to take 
a “snapshot” of her retired pay as if she were to retire on 
the date of dissolution, applies as a matter of state law in 
a handful of jurisdictions (e.g., Texas, Florida, Oklahoma, 
Tennessee and Kentucky).  In those states, statutes or case 

law requires that the court fix the benefit to be divided as of 
the date of divorce.  This is multiplied by a truncated marital 
fraction, namely, pension service between marriage and 
divorce, divided by total pension service until the divorce.  
The result is a fictitious pension figure, sometimes called a 
“hypothetical award.”  This approach would not apply in 
most states, which use the “time rule” to divide military pay.  
This means that the court applies the marital or community 
fraction (months of marriage overlapping pension service 
divided by total pension service) times the individual’s actual 
retired pay.  

	      Section 641 of the National Defense Authorization Act for 
2017, changed the rules for defining “disposable retired pay” 
that can be divided at divorce, specifying a “frozen benefit” 
that is based on the military member’s hypothetical retired 
pay at the time of divorce.  10 US.C §1408(A)(4)(B).  Several 
Silent Partner info-letters contain further information on the 
Frozen Benefit Rule, the data points which must be presented 
to the court, the issue of double dilution and the denominator 
of the marital/community property fraction, and work-
arounds.  These are found at www.nclamp.gov > For Lawyers.  
The fixing of the retired pay as of divorce is the approach 
which MSG Ellen Baker will pursue, asking the court to 
“freeze” her pension benefit to that which theoretically would 
exist if she retired when the divorce was granted.

10 It is important for the non-military party to consider accrued 
leave of the SM in property division when state law allows the 
classification of vacation time and leave as marital property.  
Each servicemember accrues 30 days of paid leave each year, 
regardless of rank.  This leave is worth what its equivalent 
would be at the monthly pay rate of the SM, and one can 
calculate this easily by using the pay tables available at the 
DFAS website, www.dfas.mil.  If MSG Baker’s gross retired 
pay is presently $4,600 a month, then two months of leave is 
worth $9,200, which represents gross pay before tax and other 
withholdings.  Counsel for the husband should advocate use 
of the gross pay figure, while MSG Baker’s lawyer should use 
after-tax computations for the pay and eliminate any non-
pay entitlements.  If state law forbids such treatment, so be 
it.  If, on the other hand, the law or cases within one’s state 
is favorable or undecided, then overlooking this asset means 
depriving the non-military spouse of a substantial amount 
of money when all that the practitioner needs to do is obtain 
the SM’s LES for the applicable date (under state law) for 
determining and valuing marital or community property.
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